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Base Erosion And Profit Shifting – 
Country-By-Country Reporting
by David Slemmer, Director, Cohn Reznick

Contact: david.slemmer@cohnreznick.com, Tel: 
+1 646 625 5732, 1212 Avenue of the Americas, 
New York, NY 10036

Introduction
The evolution of international tax regimes and the 
increasing globalization of multinational corpora-
tions has left numerous gaps in tax laws around the 
world in the eyes of multilateral Fiscs. This has given 
multinational enterprises ("MNEs") the ability to ar-
tificially reduce, and even eliminate, their corporate 
tax burden through "artificially" shifting profits to 
low- or no-tax jurisdictions where there is little or no 
economic activity. In response to such strategies, the 
Organisation of Economic Co-operation and Devel-
opment ("OECD"), an international organization 
that works together with its 34 member countries to 
provide a platform to stimulate economic progress 
and world trade, introduced the Action Plan on Base 
Erosion and Profit Shifting ("BEPS").

Through identifying 15 specific action plans, BEPS 
aims to help countries protect their tax bases, elimi-
nate loopholes and mismatches, guard against rules 
that will result in double taxation and restrict legit-
imate cross-border activity, and provide countries 
with the appropriate tools to prevent multinational 
enterprises from aggressive tax planning strategies. 

BEPS also aims to ensure that profits are taxed 
where economic activities generating such profits 
are performed. Action plans include addressing the 
tax challenges of the digital economy, preventing 
the artificial avoidance of "permanent establish-
ment" status, assuring transfer pricing outcomes 
are in line with value creation, and re-examining 
transfer pricing documentation.

Following on from the above, it should be remem-
bered that BEPS is not all about direct taxes. Many 
of the Action points referred to above have sig-
nificant implications for indirect taxes. In a world 
where the rates of direct tax have generally been 
reduced globally in an attempt by governments 
to attract inward investment, the level of indirect 
taxation has generally increased in order to replace 
lost revenues. Indirect taxation took a clear lead in 
the taxation of the digital economy in relation to 
taxation in the place of consumption. Also, indi-
rect taxes have addressed issues concerning hybrid 
mismatch (no taxation or double taxation), and 
disclosure of aggressive tax planning. The indirect 
tax debate on establishment is also key to a number 
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of issues, and the current differences in approach 
between direct and indirect tax may need to be re-
solved in the future. The review of transfer pricing 
and country-by-country ("CbC") reporting is also 
likely to have indirect tax implications.

It must be noted that while the OECD is respon-
sible for setting international standards on a wide 
range of items, it is still a non-binding organiza-
tion that acts solely as a policy advisor to its mem-
ber countries. To effectively implement the OECD 
recommended measures, each individual member 
country must pass the measure in its domestic leg-
islation, implement an administrative procedure, 
and/or enter into a bilateral tax treaty.

Country Activity
Some countries, however, have responded to the 
aggressive tax planning strategies unilaterally with-
out waiting for the OECD to provide its recom-
mendations. For example, the United Kingdom 
("UK") introduced new legislation in its 2015 
Finance Act, a 25 percent diverted profits tax 
("DPT"), also known as the "Google Tax," target-
ing MNEs that artificially shift profits offshore to 
avoid tax. The legislation primarily targets two tax 
planning strategies:
(1) where a foreign company structures its 

arrangements to avoid creating a UK perma-
nent establishment,1 and

(2) where entities or transactions lack economic 
substance and either involve a UK resident 
company or a UK permanent establishment 
of a foreign company.

The 25 percent tax would apply to the amount 
of profits deemed to have been diverted from the 
UK. Firms deemed to have assisted in such diver-
sion will be subject to new penalties and criminal 
prosecution.

The DPT is intended to apply only to large enter-
prises and not to small or medium-sized enterprises 
("SMEs"). SMEs are enterprises:

with an annual balance sheet of not exceeding 
EUR43m
employing fewer than 250 persons, and
which have annual turnover/sales not exceeding 
EUR50m. SMEs also include foreign compa-
nies with total sales revenue that do not exceed 
EUR10m. This latter exemption only applies in 
scenarios where a foreign company has set up an 
arrangement to avoid the creation of a UK per-
manent establishment.

Critics of the DPT argue that such legislation would 
(a) result in double taxation, (b) violate existing 
UK tax treaties, and (c) threaten the progress of the 
Action Plan on BEPS. The OECD has been work-
ing, under Action 7, to coordinate a multilateral 
approach against the artificial avoidance of perma-
nent establishment status. In late 2014, the OECD 
proposed to widen the definition of a permanent 
establishment in double tax treaties. By unilateral-
ly taking action, critics argue the UK undermined 
the efforts of the OECD to provide a coordinated 
approach that may result in other countries taking 
unilateral action and establishing their own perma-
nent establishment rules.
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BEPS Action 13

BEPS Action 13 ("Re-examine Transfer Pricing 
Documentation") addresses the need for a new ap-
proach to transfer pricing documentation. Specifi-
cally, Action 13 is intended to develop a collabora-
tive new approach to the international tax regime 
that will "ensure that taxpayers give appropriate 
consideration to transfer pricing requirements and 
provide tax administrations with the requisite in-
formation necessary to conduct an informed trans-
fer pricing risk assessment."

In order to properly effectuate these goals, Action 13 
recommends that each country should adopt a stan-
dardized structure requiring MNEs to report (1) a 
master file that will contain information relevant for 
each separate business unit of an MNE, (2) a local 
file that provides information pertaining to materi-
al transactions of the local business units, and (3) a 
CbC report that contains information on the MNE's 
global allocation of income, economic activity, and 
taxes paid among the countries the MNE operates in.

This geographic information is intended to provide 
governments with a clearer picture to better under-
stand tax avoidance strategies and non-compliance 
with the law. It may also provide "useful information 
to assess transfer pricing risks [and] make determi-
nations about where audit resources can most effec-
tively be deployed." In theory, governments will be 
able to identify whether companies have engaged 
in transfer pricing and other practices that have the 
effect of artificially shifting substantial amounts of 
income into tax-advantageous jurisdictions.

Country-By-Country Reporting

CbC reporting provides for financial reporting to 
be done separately, rather than being included in 
the master file as was previously provided for in the 
OECD Discussion Draft. The final CbC reporting 
template is divided into three tables:

Table I: Overview of allocation of income, taxes 
and business activities by tax jurisdiction
Table II: List of all Constituent Entities of the 
MNE group included in each aggregation by tax 
jurisdiction
Table III: Additional Information

Action 13 states that "the country-by-country re-
port will be helpful for high-level transfer pricing 
risk assessment purposes." It further emphasizes 
that such information "should not be used as a 
substitute for a detailed transfer pricing analysis of 
individual transactions and prices based on a full 
functional analysis and a full comparability analy-
sis" and such information "does not constitute con-
clusive evidence that transfer prices are or are not 
appropriate." Finally, the CbC report provides that 
the information should not be used "to propose 
transfer pricing adjustments based on a global for-
mulary apportionment of income."

CbC Reporting Template
The ultimate parent of an MNE group of mul-
tinational corporations (the "Reporting MNE") 
will be required to complete a template reporting 
the allocation of the group's income, taxes and 
business activities on a tax jurisdiction-by-tax 
jurisdiction basis. A "Constituent Entity" of the 
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MNE group is any separate business unit of the 
MNE group that is included in the consolidated 
group for financial reporting purposes. Separate 
reporting for each permanent establishment is 
required if it conducts business in a tax jurisdic-
tion and prepares a separate income statement 
for regulatory, financial reporting, internal man-
agement or tax purposes. A permanent establish-
ment should be listed under the tax jurisdiction 
in which it is situated with a note indicating the 
associated legal entity.

The CbC report covers the fiscal year of the Re-
porting MNE. For Constituent Entities, at the dis-
cretion of the Reporting MNE, the report should 
reflect on a consistent basis either (i) information 
for the fiscal year of the relevant Constituent Enti-
ties ending on the same date as the fiscal year of the 
Reporting MNE or ending within the 12-month 
period preceding such date; or (ii) information for 
all the relevant Constituent Entities reported for 
the fiscal year of the Reporting MNE.

The Reporting MNE should consistently use the 
same sources of data from year to year in complet-
ing the template. It may choose to use data from its 
consolidation reporting packages, separate entity 
statutory financial statements, regulatory financial 
statements, or internal management accounts. The 
CbC report states that a reconciliation of the CbC 
report to the consolidated financial statements is 
not required. Amounts should be reported in the 
functional currency of the Reporting MNE, but 
not for adjustments of differences in accounting 

principles across jurisdictions. A brief description 
of the data sources used, and any change made in 
such sources used, should be included in Table III 
(Additional information).

Table I Of The CbC Template

Table I would require the Reporting MNE to pro-
vide the following information annually:

Tax jurisdiction: The required information is to 
be reported on a tax jurisdiction-by-tax jurisdic-
tion basis, rather than on an entity-by-entity basis 
as provided for in the Discussion Draft. A separate 
line should be included for all Constituent Entities 
deemed by the Reporting MNE to not be a resi-
dent in any jurisdiction for tax purposes.

Revenues: Separate columns are provided for rev-
enues generated from related party transactions, 
revenues from transactions with unrelated parties, 
and sum. For this purpose, revenues should include 
revenues from sales of inventory and properties, 
services, royalties, interest, premiums and any oth-
er amounts derived from transactions with related 
or unrelated persons. Revenues from payments 
received from other Constituent Entities that are 
treated as dividends in the payor's tax jurisdiction 
are excluded.

Profit (Loss) before income tax: The sum of the 
profit (loss) before income tax for all Constituent 
Entities resident for tax purposes in the relevant 
jurisdiction. This should include all extraordinary 
income and expense items.
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Income tax paid (on cash basis): The total amount of 
income tax actually paid during the relevant fiscal year 
by all Constituent Entities resident for tax purposes in 
the relevant jurisdiction to the residence tax jurisdic-
tion and to all other tax jurisdictions. Taxes paid should 
include withholding taxes paid by other entities (as-
sociated enterprises and independent enterprises) with 
respect to payments to a Constituent Entity.

Income tax accrued (current year): The sum of 
the accrued current tax expense recorded on tax-
able profits or losses of the year of reporting of all 
Constituent Entities resident for tax purposes in 
the relevant jurisdiction. The current tax expense 
should reflect only operations in the current year 
and should not include deferred taxes or provisions 
for uncertain tax liabilities.

Stated capital: The sum of the stated capital of all 
Constituent Entities resident for tax purposes in the 
relevant jurisdiction. With regard to permanent es-
tablishments, the stated capital should be reported 
by the legal entity of which it is a permanent estab-
lishment unless there is a defined capital require-
ment in the permanent establishment tax jurisdic-
tion for regulatory purposes.

Accumulated earnings: The sum of the total ac-
cumulated earnings of all Constituent Entities resi-
dent for tax purposes in the relevant jurisdiction as 
of the end of the year. With regard to permanent 
establishments, accumulated earnings should be re-
ported by the legal entity of which it is a permanent 
establishment.

Number of employees: The total number of 
employees on a full-time equivalent basis of all 
Constituent Entities resident for tax purposes in 
the relevant jurisdiction. This may be reported 
as of year-end, on the basis of average employ-
ment levels for the year, or on any other ba-
sis consistently applied across tax jurisdictions 
and from year to year. Independent contractors 
participating in the ordinary operating activi-
ties of a Constituent Entity may be reported as 
employees. Reasonable rounding or approxima-
tion of the number of employees is permissible, 
providing such rounding does not materially 
distort the distribution of employees across the 
various jurisdictions.

Tangible assets other than cash and cash equivalents: 
The amount of tangible assets measured by the 
net book values of tangible assets of all Con-
stituent Entities resident for tax purposes in the 
relevant jurisdiction. With regard to permanent 
establishments, assets should be reported by ref-
erence to the tax jurisdiction in which the per-
manent establishment is situated. Tangible assets 
do not include cash or cash equivalents, intan-
gibles, or financial assets.

Table II Of The CbC Template

Table II would require the Reporting MNE to an-
nually provide the following information:

Constituent entities resident in the tax jurisdiction: 
As noted above, a list, by legal entity name, of all 
the Constituent Entities which are resident for tax 
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purposes in the relevant tax jurisdiction. Permanent 
establishments should be listed by reference to the 
tax jurisdiction in which they are situated with a 
note indicating the associated legal entity.

Tax jurisdiction of organization or incorporation 
if different from tax jurisdiction of residence: The 
name of the tax jurisdiction under whose laws the Con-
stituent Entity of the MNE is organized or incorpo-
rated if different from the tax jurisdiction of residence.

Main business activity(ies): The nature of the main 
business activity(ies) of each Constituent Entity is 
reported by checking one or more of the following 
boxes: (i) Research and development; (ii) Holding 
or managing intellectual property; (iii) Purchasing 
or procurement; (iv) Manufacturing or production; 
(v) Sales, marketing or distribution; (vi) Adminis-
trative, management or support services; (vii) Pro-
vision of services to unrelated parties; (viii) Internal 
group finance; (ix) Regulated financial services; (x) 
Insurance; (xi) Holding shares or other equity in-
struments; (xii) Dormant; and (xiii) Other. The list 
of activity categories is expanded from the list in 
the Discussion Draft. With respect to the "Other" 
category, an explanation should be provided in Ta-
ble III (Additional information).

Table III Of The CbC Template

Table III provides for the Reporting MNE to in-
clude any information or explanation that it con-
siders necessary or that would facilitate the under-
standing of the compulsory information provided 
in the CbC template.

Implications And Next Steps

The CbC template introduced in the Action 13 
guidance is an entirely new reporting requirement. 
Companies will have to take the necessary steps to 
ensure their ability to produce the required informa-
tion, including preparing protocols for gathering the 
information and developing internal processes and 
responsibilities with regard to the new reporting. In 
preparing for such protocols in the United States, 
corporations should be mindful that some informa-
tion required for the CbC template is already being 
reported by entities that are required to file Forms 
5471 and 5472 with their US corporate tax returns.

Additionally, a US Treasury official has indicated 
that the "US will develop a form for taxpayers to 
file that will look similar to the [CbC] reporting 
template." This reporting, if adopted, would create 
a huge additional burden on US MNEs. Currently, 
there is no form of transfer pricing documentation 
that must be reported on an annual basis to US tax 
authorities. In fact, there is no legal obligation to 
produce transfer pricing documentation under US 
law. Most MNEs chose to document major trans-
actions to manage risks and to support planning 
strategies. Nevertheless, a requirement to produce 
CbC reporting on an annual basis would be an 
enormous task for most US MNEs.

Recently, an Internal Revenue Service official ex-
pressed misgivings about the CbC reporting tem-
plate under development by the OECD. The offi-
cial fears some countries might misread the data to 
see problems that don't actually exist.
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On May 7, 2015, the European Union Parliament's 
Legal Affairs Committee approved CbC disclosure 
as part of a draft directive on shareholder rights.

As noted in the introduction to this article, the above 
also has implications for indirect taxation. Transfer 
pricing has been fairly low key in the past in terms 
of value-added tax ("VAT") and goods and services 
tax ("GST"), and mainly restricted to the valuation 
of goods on importation. However, the above opens 
up a much larger area where there may be significant 
indirect tax implications for businesses faced with 
transfer pricing adjustments, particularly in the ser-
vices sector, and more particularly global financial 
services where material adjustments could give rise 
to irrecoverable VAT/GST costs and penalties.

Overall MNEs should monitor closely the devel-
opment by the OECD of its recommendations on 
implementation approaches for these new report-
ing requirements. In addition, companies should 
monitor developments with respect to the adoption 
of such reporting requirements in the countries in 
which they operate. The OECD is expected to issue 
a comprehensive package establishing protocols for 
the governmental exchange of the CbC template.

Several countries, including the United States, 
the United Kingdom and Spain, have already an-
nounced plans to implement the CbC reporting re-
quirements beginning in year 2016. In the United 
States, an MNE will be expected to file their first 
CbC report by December 31, 2017. All MNEs 
with approximately USD840m (EUR750m) in an-
nual consolidated group revenue will be required to 
file the CbC report.

David Slemmer is a director with Cohn Reznick and 
leads the efforts of the firm's International Tax Prac-
tice's services relating to transfer pricing. In this role, 
he focuses on dispute prevention and resolution, plan-
ning and documentation.

ENDNOTES
1 A permanent establishment ("PE") is a fixed place 

through which a person carries on a business. Ex-

amples include place of management, branch, office, 

factory, and workshop. A PE will also be created if an 

entity operates through an agent with the authority 

to enter into contracts that will bind the enterprise. 

A PE will not include facilities used solely for ancillary 

activities. The definition of a PE may vary depending 

on the particular income tax treaty.
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Tax Planning Opportunities For  
Foreign Domiciliaries And Expats
by Mark Davies, Mark Davies & Associates

Contact: mdavies@nondom.com, Tel: +44 (0) 20 
3008 8100, Mark Davies & Associates, 25 South-
ampton Buildings, London, WC2A 1AL

Introduction
It is fair to say that the dust has settled on this 
year's UK General Election. Although a surprise 
to many, the Conservative majority means that 
Labour's planned sweeping reforms to the exist-
ing tax regime for foreign domiciliaries (or "non-
doms") will not come to fruition, at least for an-
other five years. This is good news for non-doms 
in no uncertain terms. However, there may be 
changes afoot nonetheless. This article aims to 
provide an overview of the current tax environ-
ment for non-doms in the UK and to highlight a 
number of issues which those advising non-doms 
or expats should be considering.

During the build-up to the election, the Conser-
vative party announced that it was considering 
its own reform to the existing non-dom rules, 
albeit considerably less drastic ones. So far, very 
little detail has emerged. However, sources sug-
gest that any Conservative-led policy changes 
could be aimed at "weeding out" claims to for-
eign domicile status that are perceived to be less 
meritorious than some.

Furthermore, it has been announced that George 
Osborne's emergency budget on July 8 will include 
a fresh crackdown on tax avoidance, designed to 
raise GBP5bn. However, no specific references have 
been made to non-doms as yet.

A Statutory Domicile Test?
One issue that George Osborne may be consider-
ing is future change to the rules on domicile.

Domicile is an antiquated legal term in English law 
defined by hundreds of years of common law. In 
short, you are domiciled in the place which you 
consider is your permanent home, but it is distinct 
from residency and nationality. A person born in 
wedlock inherits the domicile of his father; this is 
known as "domicile of origin." Your domicile of 
origin remains with you all your life unless it is dis-
placed by physically leaving that domicile, moving 
elsewhere and making the decision to permanently 
live abroad while abandoning all ties to the place of 
domicile of origin. This is known as a "domicile of 
choice". Thus it is possible for a non-dom to leave 
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the place of their domicile of origin, move to the 
UK for an undetermined time while maintaining 
links to their place of domicile of origin, thereby 
maintaining indefinitely their foreign domicile and 
the tax benefits relevant to that status. The reverse 
holds true, so it is possible for a person domiciled 
in England to leave the UK and to establish a per-
manent home elsewhere and legitimately claim a 
domicile of choice abroad.

There is some uncertainty around the tax treatment 
where a British domiciled person establishes a domi-
cile of choice abroad and later temporarily returns 
to the UK. In some circumstances a person's domi-
cile of origin revives, but in other circumstances a 
person's domicile of choice can prevail resulting in 
tax planning opportunities.

With careful tax planning, it is possible to keep the tax 
advantages of claiming a foreign domicile of choice.

However, the publicity on domicile has not gone 
unnoticed by the Conservative party, and it has 
been reported that they are considering reforms to 
the rules. It is possible that reform, or a consulta-
tion on reform, of domicile could be announced at 
the emergency budget. We predict that if the rules 
on domicile are reformed, they could impact on 
persons who were born in the UK and have lived 
in the UK all their lives, yet still claim a foreign 
domicile of origin through their father's domicile. 
Also, we predict that modifications could be direct-
ed at the expat community, British people claim-
ing a domicile of choice abroad because they have 

emigrated to sunnier climates, but who have subse-
quently moved back to the UK or maintained con-
nections to the UK.

There may be some benefit in taking professional 
advice to confirm a client's foreign domicile posi-
tion and to preserve the tax advantages with the es-
tablishment of an offshore trust now. For example, 
if a client is approaching 17 out of 20 years of UK 
residence, such that they will soon become deemed 
domiciled for inheritance tax ("IHT") purposes and 
the establishment of an "excluded property" trust is 
being contemplated, there could be a good case for 
accelerating the creation of that trust.

The Cost Of Claiming The Remittance Basis
Of course, one of the principal tax benefits of non-
dom status is the ability for an individual to elect 
to be taxed on the remittance basis. If a non-dom 
claims the remittance basis for a particular tax year, 
they are still taxable on their UK source income 
and gains, but their foreign income and gains are 
only taxable if remitted to the UK.

For the first seven tax years of UK tax residence, 
an individual can claim the remittance basis, there-
by losing their personal allowances for income tax 
and annual exempt amount for capital gains tax, 
but without incurring the annual Remittance Basis 
Charge ("RBC").

Individuals who have been tax resident in the UK 
for more than seven tax years, with unremitted for-
eign income or gains of less than GBP2,000 in the 
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current tax year, are not liable for the RBC. Howev-
er, those with unremitted foreign income or gains of 
more than GBP2,000 are required to pay the RBC. 
In April 2008, the RBC of GBP30,000 per annum 
was first introduced for non-doms who have been 
resident in at least seven out of the previous nine tax 
years. A higher charge of GBP50,000 per annum 
came into effect from April 2012, applicable to those 
who had been resident in 12 out of 14 tax years. 
With effect from April 6, 2015, the GBP50,000 
charge has increased to GBP60,000 per annum.

In addition, a new higher charge of GBP90,000 
has now been introduced for non-doms who have 
been resident in 17 out of 20 tax years. There is an 
alignment (presumably an intended one) between 
the period of time after which the new GBP90,000 
will apply and the existing time limit for becoming 
deemed domiciled for IHT purposes.

In summary, long-term resident non-doms who are 
considering claiming the remittance basis face one 
of three tiers of annual charge of either GBP30,000, 
GBP60,000 or GBP90,000 per annum, depending on 
exactly how long they have been resident in the UK.

It is possible that a further tightening of the rules 
could also come into effect from April 2016 be-
cause HMRC has recently consulted on the Gov-
ernment's proposal to introduce a minimum claim 
period for the RBC.

If these proposals are enacted in their current 
form, the election to pay the RBC would apply 

for a minimum of three years. Therefore, an indi-
vidual who has been UK resident for more than 
17 out of 20 years would need to commit to pay-
ing GBP90,000 for three consecutive years in or-
der to claim the remittance basis. This would mean 
an upfront commitment to pay a total tax liability 
of GBP270,000, plus any further tax which might 
be due in relation to UK source income and gains 
(and indeed on foreign income and gains remitted 
to the UK from abroad).

If introduced, these rules would represent a signifi-
cant erosion of the flexibility currently enjoyed by 
non-doms. Typical planning might have involved 
crystallizing amounts of foreign income or gains 
within one particular tax year, so as to maximize 
the benefit of paying the RBC for that year (and 
avoiding the need to pay the charge in subsequent 
years). However, this would become far more dif-
ficult under the proposed rules.

Depending on the outcome of the consultation 
process, the current tax year to April 5, 2016 could 
be the final year in which this type of planning is 
possible. It is likely that there will be a number of 
clients who could benefit from realizing sums of 
foreign income and/or gains prior to April 5, 2016 
and claiming the remittance basis. In consequence, 
this is certainly a point which we believe advisers 
should be considering now.

Conclusion
Although the election result is positive for 
non-doms, there are still a number of potential 
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changes in the pipeline under the Conserva-
tive Government which advisers may need to be 
considering now.

Valuable reliefs, such as Business Investment Relief, 
should not be overlooked. However, there appears 

to be a general hardening in the UK's stance towards 
non-doms on the whole. This is a trend which, if 
not reversed, could lead to an increasing number of 
non-doms seeking to become non-UK resident in 
favor of more tax-friendly jurisdictions both within 
and outside the EU.
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Patent Box Concept Emerges On The 
Tax Reform Agenda For US Congress
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Intellectual Property And Technology  
Alert (US)

Key tax writers in Congress are indicating that once 
Congress disposes of pending trade legislation, they 
will turn to their top legislative priority: reaching a 
consensus on international and business reform by 
the end of the summer.

In recent weeks, a major concept has emerged in 
tax reform discussions: the establishment of a pat-
ent or innovation box.

The patent box is a mechanism that is used to en-
courage domestic innovation and the commercial-
ization of innovative new products. Several major 
US trading partners already use patent or innova-
tion boxes as part of their tax regimes.

Under a patent box (so called because taxpayers 
would be required to check a box on the tax re-
turn to elect patent box benefits), income derived 
substantially from the domestic development and 
manufacture of patented products would be subject 

to a notably reduced tax rate in order to foster do-
mestic innovation and commercialization of inno-
vative technologies. An innovation box is broader 
and may include income from other intangible as-
sets. The intent behind a patent box regime is to 
reduce the cost and risk of innovating and to 
put American companies operating domestically 
in a stronger position to compete with innova-
tors overseas in jurisdictions that have both low-
ered their corporate rates and enacted incentives to 
innovate.

The tax writers currently are debating how to de-
sign a patent box for the US and are open to sug-
gestions from stakeholders. In the last Congress, 
for example, Representative Charles Boustany (R 
– LA), who is drafting the current House tax re-
form proposal, and then-Representative Allyson 
Schwartz (D – PA) introduced the Manufacturing 
Innovation in America Act. Under that proposal, 
taxpayers would have had the option to exclude from 
tax up to 71 percent of their patent box profits for 
the year under a statutory formula that took their 
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research and development expenses and the extent 
to which their products are developed and commer-
cialized in the US into account. In his tax reform 
draft, then-Chairman Dave Camp approached the 
patent box issue in one of his proposed base erosion 
options, known as the carrot-and-stick approach, 
under which all foreign intangible income would 
be taxed immediately but at a reduced 15 percent 
rate (the carrot), but any such income earned in a 
jurisdiction with a rate below 13.5 percent would 
be taxed at the full US corporate 25 percent rate (to 
discourage American companies from moving their 
operations to very low tax foreign jurisdictions).

The focus on a patent or innovation box in the tax 
reform discussions is further evidence of the con-
cern voiced by Senate Finance Committee Chair-
man Orrin Hatch (R – UT) that US business has 
lost its patience with Congressional inaction and a 
recognition that America's trading partners have 
gained a competitive advantage not only by low-
ering their rates, but also by supporting their tax 
reforms with creative incentives that could fur-
ther draw future research and product development 
by US companies overseas.

Tax issues are being seen as mission critical by 
many in Congress these days. On the House side, 
Representative Boustany has indicated that he will 
by early summer introduce the base business tax 
reform bill that will be considered by the Ways 
and Means Committee. This bill is expected to in-
clude a lower corporate rate and a transition to a 
territorial tax system. The Boustany approach will 

likely use the mechanism of a dividend exemp-
tion system, whereby most of the profits earned 
overseas by US companies are excluded from US 
taxation when brought back as dividends, with the 
remainder taxed at the regular corporate rate. Last 
week, the Senate Finance Committee working 
group on international tax reform briefed their 
colleagues on their progress so far and reports are 
that there was a great deal of consensus as to their 
approach to reform and that the briefing was ex-
tremely well attended. The five working groups 
were charged to complete their work and submit 
written reports and if possible legislative recom-
mendations by the end of June.

Both Senator Hatch and House Ways and Means 
Committee Chairman Paul Ryan (R – WI) have in-
dicated they are working closely with the Admin-
istration on tax reform and all share a deep concern 
that if they fail to act on business and especially in-
ternational reform in this Congress, the US will see 
a vast number of American companies move their 
domiciles overseas to reduce their US tax burdens. 
In remarks at a private event, Chairman Hatch con-
ceded that the patience of US multinationals has 
run its course; they will not wait beyond this year 
for Congress to act, and as a result, both he and 
Chairman Ryan need to find a way to "walk through 
the door" of business tax reform this year.

In the next few weeks, Congress will also need to 
deal with the potential insolvency of the high-
way trust fund (HTF) at the very start of the sum-
mer construction season, and Chairman Hatch has 
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proposed to address this challenge in a two-step 
process. Initially, he will propose an USD11bn 
patch to fund the HTF through the end of the cal-
endar year (the USD11bn must be offset), and as 
a way to give the tax writers time to see if they can 
succeed at enacting business tax reform as a way to 
raise revenues needed to provide HTF funding for 
at least five years. As of now, a consensus is emerg-
ing that a one-time tax on accumulated untaxed 
foreign profits as part of a transition to a territorial 
system would be an ideal way to raise revenues to 
support the HTF for at least five years, creating sta-
bility for the HTF and taking the issue off the table 
for the foreseeable future.

The tax reform debate will never be easy, and as 
Chairman Hatch has pointed out, some groups 
will be angry at what is proposed because someone 
will have to offset the cost of lowering rates and 
potentially enacting a costly patent box. Organiza-
tions representing small business, for example, have 
stepped up a campaign against limited corporate 
and international reform on the grounds that pass-
throughs will be disadvantaged as a result; they 

express doubt that Congress will be able to enact 
temporary measures to provide an equivalent to 
rate relief for non-corporate entities. Both Chair-
men Ryan and Hatch have asked these groups to 
give them time to develop their proposals and have 
assured them that they have constructive options to 
successfully address their concerns.

In its first five months, the new Congress has 
acted to dispel the cynicism that has developed 
that Washington is incapable of getting anything 
done. Since January, for example, Congress has 
extended terrorism risk insurance, enacted a per-
manent SGR formula (the Medicare doc-fix), 
moved ahead with major trade legislation, and ad-
dressed a number of smaller measures that failed 
to advance in the last Congress. Chairman Hatch 
recently said that while tax reform takes time, his 
intent is to move as quickly as possible towards a 
resolution that will convince American businesses 
that Congress is capable of acting before they do. 
At least since January he is operating in an en-
vironment that has been far more conducive to 
results than in the recent past.
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The EU Corporate Tax Plan
by Stuart Gray, Senior Editor, Global Tax Weekly

The EU Corporate Tax Plan,1 presented by the 
European Commission with much fanfare on 
June 17, 2015, promises a fundamental overhaul 
of the EU's corporate tax framework designed to 
both strengthen the Single Market and shut down 
aggressive corporate tax planning. The contents 
of the plan, its potential impact on businesses op-
erating in the EU, and its chances of success, are 
examined here.

Objectives
In the Corporate Tax Plan, the European Commis-
sion argues that a new approach to corporate taxa-
tion is needed in the EU, to meet the goal of "fairer 
and more efficient taxation" and to effectively tack-
le corporate tax avoidance. This approach, it says, 
should be driven by the following objectives:

Re-establishing the link between taxation and 
where economic activity takes place;
Ensuring that member states can correctly value 
corporate activity in their jurisdiction;
Creating a competitive and growth-friendly cor-
porate tax environment for the EU, resulting in 
a more resilient corporate sector; and
Protecting the Single Market and securing a 
strong EU approach to external corporate tax is-
sues, including measures to implement OECD 
BEPS, to deal with non-cooperative tax jurisdic-
tions, and to increase tax transparency.

This Action Plan sets out a series of measures to 
meet the above objectives. According to the Com-
mission, they focus on areas where EU action would 
be the most effective way to address corporate tax 
challenges and to target particular types of abuse. 
This includes addressing mechanisms identified 
within the EU and globally as those most likely to 
facilitate aggressive tax planning, such as transfer 
pricing, patent boxes, and the structuring of debt.

"Taken together, these measures offer a more coor-
dinated corporate tax environment within the EU, 
leading to fairer taxation, more stable revenues, and 
a better environment for businesses," the Plan states.

The five action areas are summarized below.

The Common Consolidated Corporate  
Tax Base

The Plan suggests that the Common Consolidated 
Corporate Tax Base (CCCTB)2 could be "an ex-
tremely effective tool for meeting the objectives of 
fairer and more efficient taxation."
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The CCCTB was first proposed by the Commis-
sion in 2011. However, after four years of technical 
discussions in Council, it was concluded that the 
original CCCTB proposal was too ambitious.

In essence, the CCCTB would establish a single set of 
rules for calculating cross-border businesses' income, 
harmonized rules on the levying of corporate income 
tax on that income, and improved rules on the alloca-
tion of that tax revenue. Companies will be able to file 
a single tax return for all their EU activities through 
one tax authority. In addition, multinationals will 
be able to offset losses incurred by connected parties 
against taxable income in another member state.

According to the European Commission, the 
CCCTB would achieve two key objectives:

Reduce the complexities and compliance costs 
for cross-border companies, who would only 
have to follow one set of rules when computing 
their taxable income, rather than face up to 28 
different systems. According to the Commission, 
the CCCTB will save businesses across the Euro-
pean Union EUR700m (USD795m) in reduced 
compliance costs, and – providing the reform is 
possible – EUR1.3bn through consolidation.
Tackle profit shifting and corporate tax abuse 
in the EU by eliminating mismatches between 
national systems.

The Commission further argues that the CCCTB 
would allow member states to implement a com-
mon approach to third countries and defend the 
Single Market against aggressive tax planning.

After the Council failed to agree on the proposals 
presented in 2011, the Commission has decided re-
launch the CCCTB with some key changes to its 
application and implementation process.

One important difference between the original and 
revamped CCCTB is that the system will be man-
datory. According to the Commission, an optional 
CCCTB "would limit its effectiveness as a tool for 
preventing profit shifting, as multinational enterpris-
es that minimize their taxable profits through ag-
gressive tax planning would be unlikely to opt in."

In recognition that the CCCTB is a highly ambitious 
initiative, the Commission will develop a phased 
approach to its implementation. Consolidation has 
been the most difficult aspect in member states' ne-
gotiations on the CCCTB, so the Commission will 
propose that work on consolidation is postponed 
until after the common base has been agreed and 
implemented. "The primary focus should be on se-
curing the common tax base," the Plan states.

The Commission will also consider whether the 
beneficial treatment of research and development 
expenses in the current proposal should be further 
developed, and it will look at whether to address 
the corporate debt–equity bias in order to strength-
en the capital markets union.

The Commission will present a new legislative pro-
posal in 2016. This would include an element of 
cross-border loss relief initially, until consolidation 
is reintroduced at a later stage.
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Ensuring Effective Taxation Where Profits 
Are Generated

Essentially, this element of the Plan echoes what 
the OECD is trying to achieve with its BEPS work 
– that is, preventing profit shifting within the EU, 
and from EU member states to third countries 
with lower rates of tax, bringing taxation closer to 
where profits are generated, and ensuring profits 
are taxed "effectively."

On this matter, the Plan states: "Companies that 
benefit from the Single Market and generate prof-
its there should pay tax on those profits within the 
EU, at the place of activity. However, certain com-
panies exploit mismatches in national tax provi-
sions to shift profits. They shift profits from where 
they are generated to member states offering low 
tax rates and preferential regimes, and out to third 
countries, with no link to where the value is creat-
ed. Based on existing corporate tax legislation, one 
member state may be prevented from taxing corpo-
rate revenue when it is moved to another member 
state. As a result, there is evidence that certain mul-
tinational enterprises pay an extremely low level of 
effective taxation (or no tax at all) at the place of 
actual economic activity, even if they generate sig-
nificant profits there."

As mentioned earlier, the CCCTB is intended to 
play a large part in eliminating mismatches between 
member states' tax regimes and reducing opportu-
nities for tax avoidance based on these differences. 
"A fully-fledged CCCTB would make a major dif-
ference in reinforcing the link between taxation 

and where profits are generated," the Commission 
notes in the Plan.

The Plan urges member states, while the CCCTB 
proposals are being developed, to continue work on 
international aspects of EU taxation that are linked 
to the BEPS project. For example, this would in-
clude: adjusting the definition of "permanent es-
tablishment," so that companies cannot artificially 
avoid having a taxable presence in member states in 
which they have economic activity; and improving 
their controlled foreign corporation rules, which 
ensure that profits parked in low- or no-tax coun-
tries are effectively taxed, although the Tax Plan does 
not provide further detail on the proposed changes. 
Nevertheless, it calls for a consensus in the Council 
on these elements within 12 months to make them 
legally binding before an agreement is reached on 
the revised CCCTB.

Other measures proposed by the Commission to 
provide for more effective taxation include:

Modifying the Code of Conduct for Business 
Taxation.3 The Commission recommends that the 
Code criteria be modified so that the Group can 
give high priority to ensuring effective taxation;
Ensuring that EU corporate tax legislation that 
is aimed at preventing double taxation does not 
inadvertently lead to double non-taxation;
Recasting the Interest and Royalties Directive.4 
The Commission recommends that the legislation 
should be amended so that member states are 
not required to give beneficial treatment to inter-
est and royalty payments if there is no effective 
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taxation elsewhere in the EU. The amended 
legislation could then be aligned with the Parent 
Subsidiary Directive.5

In the area of transfer pricing, the Plan says that the 
Commission will begin work with member states 
and businesses to build on the OECD's BEPS 
work, and develop "coordinated and more concrete 
implementation within the EU." For example, the 
Commission suggests that it could provide guid-
ance on how new information reports could be best 
used by tax administrations.

Furthermore, the Commission will continue to 
provide guidance to member states on how to im-
plement patent box regimes in line with the new 
"modified nexus approach." If, within 12 months, 
the Commission finds that member states are not 
applying this new approach consistently, it will 
prepare binding legislative measures to ensure its 
proper implementation.

Additional Measures For A Better Tax 
Environment for Business

The Plan states that any review of the EU's corporate 
tax framework should have a firm focus on creating 
an environment that encourages investment and job 
creation. However, it goes on to roundly reject the 
principle of tax competition as a mechanism to facil-
itate growth and investment. "Unfettered tax com-
petition," says the Plan, "facilitates aggressive tax 
planning by certain companies, creates competitive 
distortions for businesses, hampers growth-friendly 
taxation, and fragments the Single Market."

"In order to create a more favorable business envi-
ronment in the EU, there must be greater coordi-
nation between member states on tax policy, along 
with measures to reduce administrative burden, 
compliance costs, and tax obstacles in the Single 
Market," it says.

Again, the CCCTB will play a central role in deliv-
ering on this part of the Corporate Tax Plan. "The 
CCCTB, as proposed by the Commission, would 
be a major step towards a better tax environment 
for businesses." The Plan proposes that, until con-
solidation becomes a reality, group entities should 
be able to offset profits and losses they make in dif-
ferent member states. To ensure that one member 
state does not definitively carry the burden of losses 
incurred in another member state, there would be a 
mechanism to recapture these losses once the group 
entity makes profit again. This initiative would be 
phased in, forming one of the stages of the imple-
mentation of the revised CCCTB proposal.

It is said that the CCCTB would also eliminate 
the risk of double taxation in the EU. Observing 
that existing procedures to relieve double taxation 
through bilateral tax treaties is often cumbersome 
and costly, the Commission intends to propose im-
provements to the current mechanisms to resolve 
double taxation disputes in the EU, by summer 
2016. The aim is to create a coordinated EU ap-
proach to dispute resolution, with clearer rules and 
more stringent timelines, building on the systems 
already in place. This work will review whether 
the scope of the Arbitration Convention should be 
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extended within the Union and whether turning it 
into an EU instrument would be more efficient in 
improving the functioning of the Single Market.

Further Progress On Tax Transparency
The Commission proposal for automatic exchange 
of information on cross-border tax rulings, present-
ed in March 2015, forms a key part of its tax trans-
parency agenda. The Plan calls on member states to 
swiftly adopt this proposal, so that it can be imple-
mented by January 1, 2016.

However, the Action Plan contains additional measures 
designed to boost transparency, with a strong empha-
sis on a common EU approach to "non-cooperative" 
third (predominately offshore) jurisdictions. As an 
immediate first step, the Commission has published 
an EU-wide list of non-cooperative tax jurisdictions, 
compiled from member states' national blacklists, 
which were discussed in the December 2014 Platform 
on Good Tax Governance. Those jurisdictions includ-
ed on the EU-wide list were identified by at least ten 
member states. It is intended that the list will form the 
basis of further work on screening third countries for 
compliance with tax good governance standards.

The 30 jurisdictions named on this controver-
sial blacklist are: Andorra, Liechtenstein, Guern-
sey, Monaco, Mauritius, Liberia, Seychelles, Bru-
nei, Hong Kong, Maldives, Cook Islands, Nauru, 
Niue, Marshall Islands, Vanuatu, Anguilla, An-
tigua and Barbuda, Bahamas, Barbados, Belize, 
Bermuda, British Virgin Islands, Cayman Islands, 
Grenada, Montserrat, Panama, St Vincent and the 

Grenadines, St Kitts and Nevis, Turks and Caicos, 
and US Virgin Islands.

The Plan proposes that the screening should start 
with the countries that appear most frequently on 
member states' lists of non-cooperative jurisdic-
tions, with a view to assisting them in improving 
their good governance standards. The Code of Con-
duct for Business Taxation Group will lead these 
efforts, with the work expected to be completed 
within 24 months.

The Action Plan states that the Commission is will-
ing to coordinate "possible counter-measures" to-
wards non-cooperative tax jurisdictions "to address 
situations of non-compliance with good governance 
principle in tax matters" – although it doesn't say 
what these counter-measures would entail.

As part of the transparency element of the Plan, the 
Commission will consider whether additional dis-
closure obligations covering certain corporate tax 
information should be introduced, and it is plan-
ning to launch a public consultation on various 
possible options.

The Tax Plan also notes that the Commission is 
working with other international partners to pro-
mote transparency, including through the Extrac-
tive Industries Transparency Initiative.

EU Tools For Coordination
This aspect of the Plan calls for the more effective use 
of administrative cooperation mechanisms between 
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EU tax authorities. While the Directive on Admin-
istrative Cooperation6 provides for cooperation be-
tween member states on tax inspections and audits, 
the Commission believes that it is not being used to 
full effect. Divergent national approaches to audit-
ing corporations "contrast with the highly organized 
tax planning techniques of certain companies," it 
says. The Commission will therefore promote greater 
cooperation between member states in this area by 
launching a discussion with member states, within 
the Platform on Tax Good Governance, to determine 
how a more strategic approach to controlling and au-
diting cross-border companies can be taken forward.

As mentioned earlier in the Plan, the Code of Con-
duct for Business Taxation will also be reformed. 
Again, the Plan is short on detail here, but it is sug-
gested in the document that the mandate of the 
Code Group could be expanded.

By adopting the Code, member states have un-
dertaken to roll-back existing tax measures that 
constitute harmful tax competition and refrain 
from introducing any such measures in the future 
("standstill"). The Code has also been used to force 
legislative change in certain third jurisdictions. 
However, the Code is not a legally binding instru-
ment, and relies on "peer pressure" to get results. 
The Code Group's working methods could also be 
changed to "enable it to react more efficiently to 
cases of harmful tax competition."

Finally, the mandate of the Platform on Tax Good 
Governance, a forum for member states, businesses 

and NGOs to consult on tax policy issues, will be 
extended beyond its current 2016 expiry date. "As 
such, the Platform can help to deliver on the new 
Action Plan, facilitate discussions on member states' 
tax rulings in light of the proposed new informa-
tion exchange rules, and provide feedback on new 
anti-avoidance initiatives," the document states.

Assessing The Plan
The Action Plan concludes that these measures "will 
contribute to achieving revenue stability, a stronger 
Single Market, greater corporate resilience and ef-
ficiency, and a fair and level-playing field for busi-
nesses." It stresses that the harmonization of corpo-
rate tax rates "is not part of this agenda." Rather, the 
aim is to coordinate member states' tax systems so 
that they can better combat aggressive tax planning.

However, some of the measures proposed in the 
Plan are problematic. It is difficult to see a consen-
sus emerging among member states on all of the 
proposals, and much of the Plan clashes with the 
OECD's efforts to reduce BEPS and heighten in-
ternational tax transparency.

Perhaps the most controversial piece of the Plan is 
the mandatory CCCTB. While the Commission 
bills the CCCTB as a simplification measure, an 
analysis of the original proposal by EY concluded 
that, for companies, administrative cost savings will 
be outweighed by higher tax payments.7

The CCCTB would subject the income from 
a new investment in one member state to a 
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weighted-average tax rate reflecting the statuto-
ry tax rates in all EU countries where the group 
operates, as opposed to only the statutory tax 
rate in the investment country. So an investment 
in Ireland, for instance, could be subject to an 
effective tax rate in the upper-20 percent range, 
rather than the statutory Irish corporate tax rate 
of 12.5 percent.

EY concluded in its report that while some CCCTB 
proposals would be close to revenue-neutral, sub-
stantial changes in country-by-country tax col-
lections would occur. Five countries – Denmark, 
the Netherlands, Ireland, Finland, and Germany – 
would lose at least 5 percent of their revenues. Ten 
would gain revenues, with France, Greece, Latvia, 
Spain, and the UK all gaining at least 2 percent. It 
also found that the CCCTB system would redis-
tribute jobs and have a negative effect on foreign 
direct investment (FDI), with seven member states 
expected to experience falls in FDI.

The fact that the Commission is breaking the pro-
posals up into more manageable chunks also indi-
cates how difficult it will be for all member states 
to agree on the technicalities of the CCCTB. And 
certain member states are almost certain to object 
to the idea outright on tax sovereignty grounds; Ire-
land has been a particularly vociferous critic of the 
CCCTB, and British Prime Minister David Cam-
eron has also confirmed that the UK won't be tak-
ing part. What's more, it is questionable whether 
the CCCTB meets with "subsidiarity" require-
ments of the Lisbon Treaty.

In a response to the re-launch of the CCCTB, the 
Association of Chartered Certified Accountants 
(ACCA) emphasized the need for the Commission 
to be realistic on implementation issues.8 Chas Roy-
Chowdhury, head of taxation at the ACCA, observed 
that "the CCCTB may be difficult to implement as 
a mandatory system. Member states may not find 
it palatable to relinquish the complete design and 
implementation of their corporation tax system, 
and would probably wish that companies were able 
to choose. Most companies would probably be sub-
ject to the domestic system anyway, as they are not 
[multinationals], and [multinationals] might actu-
ally consider that the domestic system was more at-
tractive but would not be in a position to use it any-
more, putting inward investment at risk."

The ACCA also noted that describing the CCCTB 
as a "holistic solution" to profit shifting seems 
optimistic.

"Current public concerns have their roots in the ap-
parent disconnect between local corporate perfor-
mance and local/corporate taxation. CCCTB will 
probably not be able to eliminate that disconnect; it 
will merely redefine it. If these measures are to really 
make things better, rather than just different, then 
policymakers need to consider the practicalities of 
global trade, as well as their related tax and account-
ing considerations," Roy-Chowdhury explained.

He urged the EU to hold back on the CCCTB leg-
islation until the OECD has completed its BEPS 
work in order to make sure that the CCCTB and 
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other EU measures are fully aligned with the OECD 
conclusions. "We cannot take the risk of ending-up 
with two different sets of rules," he warned.

The publication of the blacklist of non-coopera-
tive jurisdictions has probably generated the most 
controversy however, and, unsurprisingly, various 
levels of outrage have been expressed by several of 
the jurisdictions named on the list, some of which 
claim to be more compliant with current transpar-
ency rules than certain EU member states.

"The Commission appears to have hurriedly put 
together a list of so-called 'non-cooperative' non-
EU jurisdictions using some very arbitrary crite-
ria," observed Guernsey's Chief Minister, Deputy 
Jonathan Le Tocq, in response to the jurisdiction's 
inclusion on the EU blacklist. "It is this type of 
arbitrary and inconsistent use of 'blacklists' that 
international standards are supposed to be replac-
ing, so this seems to me to run counter to what the 
Commission itself is trying to do on tax transpar-
ency. It also runs counter to [Tax] Commissioner 
Moscovici's own positive views on Guernsey, which 
we discussed just over a month ago."

Similar sentiments were expressed by Bermuda's 
Chief Minister, Bob Richard, who called the black-
list "unjustified and baseless." Richards argued that 
many of the EU member states that have deemed 
Bermuda to be non-cooperative have not conclud-
ed as many tax treaties as Bermuda and some have 
lesser frameworks for tax transparency. He called 
the selection process arbitrary. "Bermuda has signed 

a large number of tax information exchange agree-
ments with countries around the world and today 
has 80 treaty partners because of signing the Multi-
lateral Tax Convention. Those 80 partners include 
all G20 countries, all OECD countries except for 
one, and all EU countries except for two, because 
those three countries have not yet signed the inter-
national standard on tax matters, the Multilateral 
Convention," he stated.

"At least five of those 11 EU member states that 
have us on their national blacklist have not per-
formed their obligations in one way or the other," 
Richards went on to explain. "Two of the five were 
to give beneficial recognition to the Multilateral Tax 
Convention in their blacklist criteria; one is still in 
the process of considering recognition of the Mul-
tilateral Convention; one has not kept their prom-
ise to send Bermuda documents to sign to take us 
off their list; … one of the two EU member states 
I earlier mentioned has not even signed up to the 
Multilateral Tax Convention; and one publicly an-
nounced earlier this year that it had taken Bermuda 
off its blacklist."

These concerns were even echoed by the OECD, 
which has said that the blacklist takes no account of 
measures being taken in these territories to adopt in-
ternational transparency measures, and confuses the 
OECD's own work in promoting new internation-
al standards on tax transparency. The OECD also 
stated in a letter to members of the Global Forum 
on tax transparency that the EU blacklist contra-
dicts its own findings.9 This letter, signed by Pascal 

26



Saint-Amans, Director of the OECD Centre for 
Tax Policy and Administration, and Monica Bhatia, 
Head of the Global Forum Secretariat, states:

"It should be noted that the EU Commission 
has incorporated the Global Forum's terms 
of reference into its principles of good gover-
nance in tax matters and so supports a clear 
link between compliance with the Global 
Forum standard and inclusion on a national 
blacklist. However, it is not clear how this as-
pect is factored into either the national black-
lists or the EC's list. In addition, the inclusion 
of harmful tax practices or 'other criterion' in 
determining inclusion in a national blacklist 
makes it impossible to determine how this in-
dependently reflects on a jurisdiction's com-
pliance with the Global Forum standards."

"As the OECD and the Global Forum, we 
would like to confirm that the only agreeable 
assessment of countries as regards their coop-
eration is made by the Global Forum and that 
a number of countries identified in the EU 
exercise are either fully or largely compliant 
and have committed to [automatic exchange 
of information], sometimes even as early 
adopters. Without prejudice to countries' 
sovereign positions, we are happy to confirm 
that these jurisdictions are cooperative and 
we would like to commend the tremendous 
progress made over the past years as well as 
the cooperation and integrity of the Global 
Forum process."

"We have already expressed our concerns and 
stand ready to further clarify to the media the 
position of the affected jurisdictions with re-
gard to their compliance with the Global Fo-
rum standards."

Other parts of the plan are less contentious, but 
really just parrot the OECD's BEPS work, in-
cluding ensuring effective taxation of profits, 
stamping out harmful tax regimes, and increasing 
corporate transparency, especially with respect to 
transfer pricing activities. And although the Plan 
makes repeated reference to improving the cor-
porate tax environment of the EU to encourage 
investment and business growth, it is plain to see 
that the document has a heavy emphasis on in-
creasing the corporate tax take in the EU rather 
than reducing the burden for companies.

The Commission is pinning most of its hopes, 
in terms of suppressing BEPS and simplifying 
the corporate tax framework, on the CCCTB, 
a highly ambitious proposal which is likely to 
divide member states. And given the goal is to 
create a single corporate tax base, the Com-
mission has already confirmed that it would be 
pointless to use enhanced cooperation – a leg-
islative mechanism used when unanimity can't 
be reached in the Council – to ram the CCCTB 
through, so all member states will have to agree 
to it. That is going to be an uphill task for the 
Commission, and with certain member states 
highly sensitive to the issue of tax sovereignty – 
some might say impossible.
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FBAR Filing For Non-Americans
by Kevyn Nightingale, MNP LLP

This article was originally published in "Tax Topics," 
Number 2258, June 18, 2015

One of the more annoying facts of life for an Amer-
ican is that holding an account offshore entails the 
filing of a Report of Foreign Bank and Financial 
Accounts (FinCEN form 114), commonly known 
as the Foreign Bank Account Report, or "FBAR."

But what about the FBAR for non-Americans? It 
has always been a little unclear as to who must file. 
Part of the reason for this is the lack of clarity con-
cerning the form's purpose.

History Of The FBAR Filing Requirement
In 1970, the Bank Secrecy Act ("BSA") was passed, 
giving rise to the authority for FinCEN form 114.1 
The Department of Treasury was responsible for ad-
ministration of the BSA. The BSA was not initially 
a tax enforcement measure,2 and there was juris-
prudence that demonstrated the government could 
not conduct a tax examination under the guise of a 
BSA examination.3

In the 1980s, the United States was in the midst of 
its "war on drugs." The idea was that drug dealers 
had to hold money and make large cash transac-
tions, so that large holdings in foreign banks were 
seen as indications of trafficking. Needless to say, 

that did not work very well, since violent drug 
dealers were not intimidated by paper-pushing US 
Treasury agents.

The July 2000 version of the FBAR4 required only 
"US persons" to file. It was unclear exactly who was 
a US person, but as far as individuals went, it was 
generally understood to be a US citizen or resident. 
There were supposed to be exemptions to the fil-
ing requirements, but those were not listed in the 
regulations. Instead, this choice was left to the dis-
cretion of the Secretary,5 meaning the exceptions 
would be described in the form's instructions.

A given individual will almost always know 
whether he or she is a citizen of a country, but 
the definition of "US resident" was vague. One 
could not rely on the tax rules, because the FBAR 
was not (and is still not) a tax document. How-
ever, most of the professionals who prepared this 
form were accountants, and because accountants 
are familiar with the tax definition of residency,6 
they commonly used it.
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In 2003, following the 9/11 terror attacks, the In-
ternal Revenue Service ("IRS") was delegated the 
responsibility for administration of the FBAR.

The American Jobs Creation Act of 2004 increased 
the civil penalties significantly,7 and this was the be-
ginning of the shift towards using the FBAR for tax 
enforcement purposes.

In October 2008, the IRS issued a new version of 
the FBAR. The accompanying instructions greatly 
expanded its scope, requiring filing by "a citizen or 
resident of the United States, or a person in and do-
ing business in the United States" [emphasis added].

This requirement reflected the wording in the statute 
more accurately.8 However, it had the effect of requir-
ing filing by many people who were not Americans 
and would have no knowledge of the filing require-
ment. The requirement was conceived in the after-
math of the 9/11 terrorist attacks and in the middle 
of the war in Afghanistan. The FBAR was seen as part 
of the search for terrorists' funds – it was still not pri-
marily viewed as a tax enforcement measure.

After a great outcry from the tax community, the 
IRS suspended the FBAR filing requirement for 
non-Americans for tax years 2008–10.9 Filers still 
had to use the 2008 version of the form, but they 
could use the "who must file" requirements from 
the July 2000 version.

Around this time, the US government began a 
concerted effort to increase tax compliance by 

Americans with funds abroad. The IRS introduced 
the Offshore Voluntary Disclosure Program in 
2009, and the US Congress passed the Foreign Ac-
count Tax Compliance Act in 2010.10

At this point, the FBAR began to be viewed pri-
marily as a tax-enforcement tool. It may have been 
poorly designed (for example, a USD10,000 ac-
count-value threshold is far too low), but unlike 
drug dealers and terrorists, ordinary Americans are 
afraid of the IRS and (after learning about the re-
quirement) would attempt to comply.

While filing of the FBAR is far from universal even 
today, the number of filers has been increasing sig-
nificantly since 2004.11

Tax Residency
For tax purposes, an individual is a resident if 
he or she is a lawful permanent resident ("green-
card" holder) or meets the substantial presence 
test (spends at least a certain amount of time in 
the United States over a three-year period). You 
can read about these tests in more detail at http://
www.mnp.ca/en/media-centre/blog/2014/12/5/
us-taxation-of-snowbirds.

This tax-based approach to the FBAR had no basis 
in law (remember, the FBAR is not part of taxa-
tion law), but it was intuitive and reasonable, es-
pecially since FBAR usage had evolved to focus on 
tax collection. FinCEN (and indirectly the IRS) 
acquiesced to this approach. In September 2013, 
the IRS issued detailed instructions specifying the 
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use of the tax definition. These instructions were 
updated in June 2014.12

Residency – The Exceptions
Tax law does not easily cross the legislation gap, so 
the question remained – who is a US resident for 
the purposes of FBAR? There are two major excep-
tions to the general residency rules. An individual 
who would ordinarily be a resident is instead treat-
ed as a non-resident where he or she:
(1) would meet the substantial presence test, but

(a) his or her days are exempted (e.g., a stu-
dent),13 or

(b) he or she meets the closer connection 
exception (there are several criteria, chief 
among them having a closer connection 
to a foreign country);14 or

(2) meets either the substantial presence or 
green-card holder test, but elects to be treated 
as a non-resident under the treaty (often 
called a "treaty non-resident").15

It is very likely that in situation 1, the individual 
is a non-resident for FBAR purposes. US domestic 
tax law treats that individual as a non-resident alien 
for all purposes.

The third exception is much more challenging. The 
Internal Revenue Code says:

"An individual shall cease to be treated as 
a lawful permanent resident of the United 
States if such individual commences to be 
treated as a resident of a foreign country 

under the provisions of a tax treaty between 
the United States and the foreign country, 
does not waive the benefits of such treaty ap-
plicable to residents of the foreign country, 
and notifies the Secretary of the commence-
ment of such treatment."16

An individual in this situation is "treated as a non-
resident alien of the United States for purposes of 
computing that individual's United States income 
tax liability".17

It appears to be clear that if you file form 1040NR, 
a treaty-residency disclosure (form 8833), then you 
are a non-resident for tax purposes and, therefore, a 
non-resident for the FBAR. That would make a lot of 
sense, too – what is the use of an FBAR if the income 
earned in the foreign accounts is exempt from US tax 
or subject to US tax withholding at source (i.e., there is 
no requirement to report the income on a return)? An 
FBAR from such a person is just as useful as an FBAR 
from anyone who has no US residency ties at all.

However, the regulations instantly muddy this 
water:

"If an alien individual is a dual resident tax-
payer, then the rules on residency provided 
in the convention shall apply for purposes of 
determining the individual's residence for all 
purposes of that treaty."18

This is still not a problem, but the next subpara-
graph reads as follows:
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"Generally, for purposes of the Internal Rev-
enue Code other than the computation of the 
individual's United States income tax liabil-
ity, the individual shall be treated as a United 
States resident. Therefore, for example, the 
individual shall be treated as a United States 
resident for purposes of determining whether 
a foreign corporation is a controlled foreign 
corporation under section 957."19

This means that someone who uses the treaty 
to file as a non-resident alien and who controls 
a foreign corporation would need to file form 
5471 (Information Return of US Persons with 
Respect to Certain Foreign Corporations). For 
most other information forms, the interpreta-
tion is the same.

So is the FBAR filing requirement based upon 
the residency treatment for tax calculation or the 
treatment for reporting? (After all, the FBAR is an 
information-reporting form and not a tax-calcula-
tion form.) The Internal Revenue Code treatment 
points in one direction, but the regulations could 
point in the other. Can the tax regulation have an 
impact on the FBAR filing requirement? Remem-
ber, the FBAR is not a tax requirement.

Another interesting point is that the requirement 
to file the FBAR is supposed to be highlighted 
on Schedule B of one's tax return.20 But a non-
resident alien (including one designated so by vir-
tue of a treaty) does not file this schedule. Interest 
and dividends are instead listed on page 4 of form 

1040NR.21 So there is nothing to draw one's atten-
tion to the need to file the FBAR.

To make things even more opaque, the IRS used 
to explicitly require form 8938 (Statement of 
Specified Foreign Financial Assets), often re-
ferred to as a "super-FBAR", from taxpayers in 
this situation. But in October 2014, the IRS 
decided it would abandon that requirement.22 
What is the bottom line?

For a treaty non-resident, there is still no good 
answer.

What If One Chooses Not To File The 
FBAR On This Basis?

There is certainly a good argument that a treaty-
based non-resident alien does not need to file the 
FBAR. But the answer is not clear. So the next ques-
tion is, what happens to an individual who makes 
the choice not to file?

If the IRS agrees that no filing was required, there 
is no problem. So let's examine the possibility that 
the IRS believes filing is required.

Where the failure to file the FBAR is not will-
ful, the maximum penalty is USD10,000.23 This 
penalty can be levied in respect of each bank ac-
count, but most often is levied on a per-year basis. 
One could argue there is reasonable cause for the 
failure, but to void the penalty, the balance must 
have been reported,24 and of course, here it has 
not been reported.
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It is quite arguable that in this circumstance, the 
failure to file was willful. The civil penalty in that 
case is the greater of USD100,000 or 50 percent of 
the balance of each account.25 There is no reason-
able cause exception where the failure is willful.

In addition, there can be a criminal penalty applied.26 
This penalty can be a fine of up to USD250,000, 
a prison term of five years, or both.27 In a situa-
tion like this, where there could not possibly be any 
tax evasion involved, applying a criminal penalty 
would be absurd, but the possibility exists.

Recommendation
With the magnitude of these penalties and the ve-
racity of the US government's position unknown, 
it simply does not make sense for a treaty non-resi-
dent to take the risk of not filing an FBAR. In our 
practice, we recommend that every person who is a 
US resident under domestic law file an FBAR, re-
gardless of whether a treaty position is taken or not.
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Topical News Briefing:  
Obamacare Saved
by the Global Tax Weekly Editorial Team

The Affordable Care Act (ACA), the sweeping health 
care reform law now commonly referred to as Obam-
acare, has been under attack by its opponents, both 
inside Congress and through the courts, almost from 
the moment that President Obama's signature dried 
on the legislation itself. However, in spite of the Re-
publican majority in Congress, Obamacare is prov-
ing to be remarkably resilient, as demonstrated by the 
latest US Supreme Court (SCOTUS) ruling backing 
the Government's interpretation of the scope of the 
law's premium tax credits, a key plank of the ACA.

The latest SCOTUS decision and, indeed, Obam-
acare developments in general are worthy of men-
tion in these briefings because the ACA isn't just a 
health care law; it's a tax law too. Obamacare leg-
islation contains USD438bn in revenue provisions 
that are in the form of new taxes and fees, and at 
least 42 of these add to or amend the Internal Rev-
enue Code. Indeed, Russell J. George, the Treasury 
Inspector General for Tax Administration, told 
Congress recently that it is the largest set of tax law 
changes in 20 years. The 3.8 percent net investment 
tax imposed on individuals, estates, and trusts; the 
2.3 percent excise tax on medical devices; the indi-
vidual mandate tax; the health insurer tax; and the 
reinsurance fee, often known as the "belly button 
tax," are some of the better-known components.

While there are those in the Republican Party who 
would be happy for Obamacare to be expunged 
from the statute book altogether and the free 
market restored to America's health care system, 
others accept that some form of health subsidy is 
unavoidable to ensure that those on low incomes 
can afford access to at least basic health care. The 
Republican alternative to the ACA is the Patient 
Choice, Affordability, Responsibility, and Em-
powerment (CARE) Act, which was introduced 
into the Senate in February 2015. In a nutshell, 
the CARE Act would retain a targeted tax credit 
but eliminate Obamacare's other tax provisions. 
Senator Orrin Hatch (R – Utah) said of the legis-
lation: "Our plan allows patients to make health 
care decisions for themselves – without a maze of 
mandates, fines, and taxes. This plan is achievable 
and, above all, fiscally sustainable."

The ACA is probably President Obama's great-
est legislative achievement during his time in of-
fice, but he likely would have struggled to see 
the reforms enacted without the Democrat ma-
jority in Congress that he enjoyed during the 
first couple of years of his presidency. However, 
there are Democrats who are unhappy with some 
of the new taxes introduced under Obamacare, 
although they may support the aims of the ACA 
in general. The repeal of the medical device tax 
is an agenda that has garnered bipartisan sup-
port, as evidence grows that the levy is having 
a negative impact on the US medical device 
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industry, with some manufacturers moving pro-
duction and research activities abroad. And in 
April 2015, legislation was introduced into the 
House of Representatives by Joe Courtney, a 
Connecticut Democrat, to repeal the excise tax 
on high-cost employer-sponsored health cover-
age from 2018, known as the "Cadillac tax" – a 
bill supported by several other Democrats.

So far, all legislative and legal attempts to hobble 
Obamacare have failed. However, the latest SCOTUS 
decision is unlikely to deter further attacks against the 
ACA, either targeting key tax provisions or the legis-
lation as a whole. And it will be interesting to see how 
the law fares in the event that a Republican President 
is coupled with a GOP congressional majority (as-
suming the Party retains it) after next year's elections.
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Portugal Enacts New Tax Framework 
On Undertakings For Collective  
Investment (UCI)
by Miguel Leónidas Rocha, Tax Partner,  
Deloitte Portugal

Replacing a tax framework dating from 1989, Decree-
Law No. 7/2015 of January 13 ("DL 7/2015"), ap-
proved the new tax regime applicable to Undertakings 
for Collective Investment ("UCI") – covering both secu-
rities investment funds and real estate investment funds.

This new legislation opts for tax-free accumulation, 
with taxation on exit, harmonizing the tax treatment 
of national and foreign investment funds. In effect, 
the tax is borne by the unit-holders and not the fund.

DL 7/2015 also amends the current General Stamp 
Duty Table, introducing a new head of charge de-
signed to tax a UCI's global net assets. As a result, 
the Tax Benefits Statute and the Stamp Tax Code 
are now amended.

The new regime enters in force on July 1, 2015, 
with temporary transitional arrangements to facili-
tate the transition to the new regime.

Amendments To The Tax Benefits Statute

UCI Taxation

UCIs are subject to Portuguese corporate tax 
("IRC"), which applies to the net income and 

gains of the accounting period. Income and 
gains are determined in accordance with the 
charging provisions of the personal tax on in-
come and gains ("IRS"). Non-deductible ex-
penses include those paid to entities domiciled 
or with their head office in a country, territory 
or region with a tax regime clearly more favor-
able than Portugal's, included in a list approved 
by the Minister for Finance.

Income arising from discounts and costs related to 
management commissions and other commission 
of the UCI, or other non-deductible expenses de-
fined in the IRC Code, are disregarded in deter-
mining taxable profits.

UCIs are entitled to the general tax losses carry-
forward period as well as the tax neutrality regime. 
They are also subject to the general IRC compli-
ance obligations, including the filing of an annual 
tax return, and the maintenance at their head office 
of an up-to-date tax file available for inspection by 
the tax authorities.
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UCIs are subject to IRC at the general corporate tax 
rate (currently 21 percent), and to the autonomous 
taxation rates. However, they are exempt from the 
Municipal Tax and State Surtax, as well as from 
withholding on income received.

Taxation Of Unit-Holders

The exit taxation method operates basically in the 
following way:

Portuguese resident individual investors or 
individuals resident in a country, territory or 
region with a tax regime clearly more favorable 
than Portugal's, included in the list approved by 
the Minister for Finance, are subject to IRS at 
a withholding tax rate of 28 percent, levied on 
distributed income or gains or arising from the 
redemption of units.
Portuguese resident corporate investors or corpo-
rate investors resident in a country, territory or 
region with a tax regime clearly more favorable 
than Portugal's, included in a list approved by 
the Minister for Finance, or non-resident entities, 
directly or indirectly, 25 percent or more owned 
by entities or individuals resident in Portugal, 
are subject to IRC at a withholding tax rate of 
25 percent, levied on distributions by the UCI.
Non-resident taxpayers, other than those re-
ferred to in the preceding paragraph, are taxed 
as follows:

Tax is to be withheld at a rate of 10 percent 
from distributions and payments on the re-
demption of participation units in real estate 
investment funds or real estate investment 
companies;

Distributions and the proceeds of redemption 
of participation units of securities investment 
funds are exempt from taxation.

In all other cases, the general rules of the IRS and 
IRC Codes apply.

Amendments To The Stamp Duty Code
Portuguese investment funds will become subject 
to Stamp Duty, which according to the new Para-
graph 29, will be levied:

At a 0.0025 percent rate on the global net value 
of the funds, for funds that invest exclusively in 
money market instruments and deposits; and
At a 0.0125 percent rate for other types of Invest-
ment funds.

Transitional Regime
The transitional regime provides the following:

The rules of the new tax regime apply to income 
received from July 1, 2015 onwards, by UCIs and 
investors. Income generated up to the date of entry 
into force of the new rules and that has not, by that 
date, been distributed or redeemed is considered 
as distributed to or redeemed by the participants.
UCIs existing at the date of entry into force of 
the new rules are obliged to:

Compute the tax due in accordance with the 
rules still in place, by reference to the period 
from January 1 to June 30, 2015, and pay the 
tax within 120 days after the entry into force 
of the new rules.
If income has been advanced and not yet ac-
counted for in results, with the tax already paid 
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over at that date, and income not yet received 
but already accounted for in results, the tax net 
balance accounted for in assets and liabilities, re-
duced or increased by any tax refunded to exempt 
participants and not yet set-off, shall be (i) paid 
to the State if it represents a credit balance, and 
(ii) refunded on request, if there is an outstanding 
balance, both within the period of 120 days after 
the entry into force of the new rules.
Gains and losses resulting from the disposal 
of assets acquired under the rules still in place 
are taxed in accordance with those rules, but 
only considering the financial year of disposal/

reimbursement/redemption/amortization/
settlement of the relevant assets, (i) in the 
case of immovable property, in the proportion 
corresponding to the holding period of those 
assets up to June 30, 2015, and (ii) for all other 
assets, the exit value shall be the market value 
at June 30, 2015, using the FIFO method.

With this new tax legislation on UCIs, Portu-
gal aims to be more competitive in the important 
global securities and real estate indirect investment 
market, with a framework that is both easily under-
stood by, and attractive to, investors worldwide.
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Topical News Briefing:  
Russia's Tax Lock
by the Global Tax Weekly Editorial Team

Ordinarily, a government's pledge to keep taxes un-
changed for a period of four years, such as that made 
by Russia, would probably be welcomed by most 
investors and taxpayers, as it allows them to plan 
ahead with much more certainty. However, the situ-
ation that Russia finds itself in is far from ordinary.

International economic sanctions against Russia – the 
result of its ongoing support of pro-Russian separat-
ists in Ukraine – and the sharp fall in the price of a 
barrel of oil last year have combined to strike a major 
blow to the Russian economy, which remains depen-
dent on exports of hydrocarbons. Moreover, as the 
economy has contracted, tax revenues have fallen, and 
the Government is still spending the same amount of 
money it did before the economic crisis struck. This 
combination of factors has served to produce a grow-
ing hole in the Russian Government's budget, with a 
deficit that is expected to be equivalent to 3 percent 
of gross domestic product this year.

Worryingly for Russia, it seems that the Govern-
ment may have to tap into its emergency fiscal kitty, 
the Stabilization Fund, which is derived from the 
export duty for oil and the tax on oil mining opera-
tions and which is split into two parts: the Reserve 
Fund, designed to help balance the federal Govern-
ment's budget when the price of oil falls below a 

certain threshold, and the National Welfare Fund, 
a sovereign wealth fund that supports the pension 
system and also subsidizes public spending. In April 
2015, Russian Finance Minister Anton Siluanov 
warned that if Russia didn't get to grips with its 
budget deficit, the Reserve Fund would last just 18 
months, unless the Government took steps to rein 
in expenditure.

In fact, the Government will have no choice but 
to dramatically scale back public spending to close 
the budget deficit, because, as President Putin has 
locked the Government into a four-year tax freeze, 
raising taxes is seemingly not an option. For inves-
tors, this promise – if indeed it can be described as 
a promise – could be a double-edge sword. On the 
one hand, Russia is sending a signal that it is creat-
ing a stable, more favorable tax framework for busi-
nesses, as highlighted by the Government's plans to 
consider additional investment incentives. And, on 
the other hand, by locking one fiscal lever in place, 
Putin has effectively tied one of the Government's 
hands behind its back at a time when it needs all 
measures available to it to right the economy. So if 
economic conditions worsen, and the Government 
is confronted by a full-on fiscal crisis, then the in-
vestment climate will merely worsen and become 
more unstable.

President Putin's tax freeze is in some ways a com-
mendable tax policy. However, there is nothing to 
stop the Government from breaking its promise on 
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taxation if the need for more revenue becomes un-
avoidable, and speculation that this might happen 
would undermine its very purpose. Perhaps Putin 
thinks that oil prices will inevitably recover, and 

that oil revenues will once again come flooding into 
the coffers. That seems like a gamble; oil prices have 
recovered since February, but they may once again 
go down, rather than up.
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Hungary's Budget Passed

Hungary's National Assembly has passed the 2016 
Budget, containing a number of tax reforms.

The tax measures are aimed at helping the poorest 
taxpayers and have been passed unchanged from 
the draft issued in May. The most significant of 
these is the reduction in the rate of personal income 
tax, from 16 percent to 15 percent, which the Gov-
ernment says will benefit taxpayers by HUF120bn 
(USD431m).

Families will also benefit from an increase in the 
tax-free allowances. For a family with two children, 
these will rise from HUF10,000 per month to 
HUF12,500 per month, and the Government aims 
to lift these allowances further in the years to 2020. 
In addition, the rate of VAT on pork has been cut 
from 27 percent to 5 percent.

South Korea Plans Extra Budget To 
Underpin Economy
The outbreak of Middle East Respiratory Syndrome 
(MERS) and a worsening of South Korea's already-
weak economic growth prospects have prompted 
the Government to announce plans for a supple-
mentary budget.

The new budget package will total some KRW15 
trillion (USD13.5bn). However, that figure 
may change as the measures are signed off. The 

Government has warned that its fiscal position is 
bound to worsen in the short term.

With the intention of underpinning economic 
growth by maintaining and stimulating con-
sumer demand, it is envisaged that the package 
will contain tax breaks to boost employment 
and increase wages, including through higher 
public spending.

The Government announced recently that it would 
come to the aid of the tourism industry, which has 
been hit the hardest by the MERS outbreak. That 
sector will receive financial support and possibly an 
income tax filing and payments deadline deferment.

The budget bill is to be approved by the Cabinet 
early in July, before being presented to the Na-
tional Assembly.

CBI Calls For New UK Tax Policy 
Roadmap
The Confederation of British Industry (CBI) has 
called on the UK Chancellor to commit to a com-
prehensive business tax roadmap; maintain the An-
nual Investment Allowance (AIA) at a competitive 
level; and set out clear fiscal rules for reducing the 
budget deficit.

In its pre-Budget submission, the CBI recom-
mends that the Government emulate the suc-
cess of its 2010–2015 Corporate Tax Roadmap 
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by implementing a Comprehensive Business Tax 
Roadmap. The Corporate Tax Roadmap provided 
for phased reductions in the corporate tax rate, 
which reached 20 percent in April 2015.

The CBI wants a new Comprehensive Busi-
ness Tax Roadmap to safeguard and build on 
the competitiveness of the corporate tax system. 
The Government should focus on improving 
the capital allowances and research and develop-
ment (R&D) tax credits available, it says. The 
CBI adds the Government should ensure the tax 
system does not act as a barrier to firms looking 
to expand, and should remove outstanding com-
plexities in the system.

The CBI also argues that the Government should 
make the AIA permanent, with a minimum cap of 
GBP250,000 (USD394,793) from January 2016. 
The AIA was introduced in April 2008 and allows 
most businesses to claim tax relief on capital invest-
ments. Following two temporary rises, the cap was 
scheduled to fall from the current GBP500,000 to 
GBP25,000 on January 1, 2016. However, in his 
March Budget, Chancellor George Osborne said 
that the limit "will be set at a much more generous 
rate" in the forthcoming Autumn Statement.

According to the CBI, retaining the AIA with a 
minimum cap of GBP250,000 would cost GB-
P670m in 2016/17 and GBP910m in 2020/21. It 
could, however, add up to GBP1bn to gross do-
mestic product by the end of the 2015–2020 par-
liament, according to the CBI.

The CBI would also like the Government to set 
out clear fiscal rules which detail the exact nature 
of their deficit reduction plans. The CBI is seeking 
greater detail on how the Chancellor's recently an-
nounced target of an absolute budget surplus will 
operate, and on the role the Office for Budget Re-
sponsibility will play in monitoring progress.

CBI Director-General John Cridland comment-
ed: "As the new Government gets its feet under 
the table, it's important to seal in the progress 
made restoring the public finances in the last five 
years and maintain a strong focus on growth and 
investment. Businesses want the Government to 
chart a clear and stable course on getting the defi-
cit down. And they want to know exactly how 
this will be done, and when it will be done by. 
Firms of all sizes, especially ambitious, disruptive, 
and growing ones, need to see the Government 
build on welcome steps in the last Parliament to 
support investment."

"It should act now to promote stability and cer-
tainty in tax policy through a commitment to in-
troduce a roadmap which covers all business taxes. 
By giving businesses greater opportunities to grow, 
we have a better chance of tackling the productivity 
challenge."

Gibraltar Cuts Personal Income Tax 
In 2015 Budget
Gibraltar has published its 2015 Budget, announc-
ing personal income tax cuts after a strong year for 
the economy, which grew by 10.3 percent.
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The tax-exempt allowance for individuals will in-
crease from GIP3,100 (USD4,875) to GIP3,200. 
On taxable income thereafter, personal income tax 
rates will fall by 1 percent. The rate on taxable in-
come of up to GIP4,000 will be cut to 14 percent; 
the next GIP12,000 in taxable income will be sub-
ject to a 17 percent rate; and any income above this 
amount will be subject to a 39 percent rate.

Social security contribution rates will be frozen, re-
sulting in an effective fall in the tax burden of 11 
percent, the Government said.

Under the Gross Income Based System, taxpayers 
will newly pay a 5 percent rate on income exceed-
ing GIP700,000, down from 10 percent currently.

The Budget includes a number of minor indirect tax 
measures and also a stamp duty exemption for first- 
and second-time buyers on the first GIP260,000 of 
a property's value.

The Government has also announced plans to 
launch a tax amnesty, which it considers may be a 
first for the territory.
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Australia Legislates For SME Tax Cuts

The Australian Government has introduced legisla-
tion to implement a small business "tax discount" 
and a new deduction for start-up expenses. It will 
also reduce red tape within the fringe benefits tax 
(FBT) system.

The measures form part of the 2015 Budget's 
AUD5.5bn (USD4.25bn) Jobs and Small Business 
package. Under the reforms, unincorporated small 
businesses with an annual turnover of less than 
AUD2m will be able to claim a 5 percent tax dis-
count on tax payable on business income. The dis-
count will be capped at AUD1,000 per individual 
per year and delivered as a tax credit.

The legislation will also enable all new small busi-
nesses to immediately deduct certain expenses 
incurred in setting up a business, such as legal 
advice and registration fees. These expenses pre-
viously had to be depreciated over five years. Fi-
nally, the Government will exempt from FBT the 
portable electronic devices employers provide to 
their employees.

Legislation passed by the Senate last week will im-
plement a 1.5 percent company tax cut for com-
panies with a turnover of less than AUD2m and 
an immediate tax deduction for assets costing less 
than AUD20,000. Later this year, the Government 
will introduce legislation to enable small businesses 

to restructure without facing an immediate capital 
gains tax liability.

Treasurer Joe Hockey and Small Business Min-
ister Bruce Billson said: "The Government is 
committed to ensuring Australia is the very best 
place to start and maintain a small business. 
Our Jobs and Small Business package is creating 
the right conditions for Australian businesses to 
thrive and grow."

Russia Confirms Tax Rate Freeze
Affirming commitments made last year, Russia's 
President, Vladimir Putin, has stated that tax rates 
will be frozen for the next four years.

Putin has indicated that he wants to offer greater 
support to new and growing businesses. He stated 
that the freeze will remain in place regardless of any 
other changing situations or budgetary pressures.

He also said that his Government is considering 
plans to introduce investment incentives for exist-
ing businesses, alongside those already in place for 
new ventures.

UK Office Of Tax Simplification  
Finalizes Complexity Index
The Office of Tax Simplification (OTS) has final-
ized its complexity index, a spreadsheet tool for 
analyzing and measuring the relative complexity of 
the UK tax system.
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The OTS will use the index to identify future proj-
ects and to monitor changes in complexity in dif-
ferent areas of tax.

The spreadsheet divides the tax system into 107 ar-
eas and assigns to each area values for ten differ-
ent complexity factors. Six of these values relate to 
"intrinsic complexity" and four to the "impact of 
complexity." These are then combined into a single 
value for each, ranging between one and ten – ten 
being the most complex.

The values have been provisionally filled in by com-
bining the professional judgments of the OTS's five 
staff. The OTS said that, as this group does not have 
experience of every part of the tax system, some of 
the values may be inaccurate. It intends to ask a 
wider group of people to help populate the spread-
sheet in the coming months.

Congress Looks At Repatriation Tax 
For Road Spending
On June 24, the US House of Representatives Ways 
and Means Subcommittee on Select Revenue Mea-
sures held a hearing on the taxation of repatriated 
foreign earnings as a potential funding mechanism 
for the Highway Trust Fund (HTF).

The HTF mainly depends on the federal fuel 
tax, otherwise known as the gas tax, which has 
remained unchanged since 1993 and which pres-
ently pays for only about a third of state and local 
spending on roads.

According to the Congressional Budget Office, there 
will be an HTF funding shortfall of USD92bn at 
present spending levels over the period 2015–2020, 
without accounting for increased spending on US 
infrastructure that many believe is urgently needed.

The impending expiry of short-term funding for 
the HTF, in place only until the end of July, has 
led to calls for more stable sources of funding to 
be found. With the politically difficult solution 
of hiking gas taxes still being ruled out by lead-
ing lawmakers, Subcommittee Chairman David 
Reichert (R – Washington) organized a further 
hearing to examine whether the matter could be 
solved by taxing the USD2 trillion in foreign in-
come that US multinational companies have ac-
cumulated overseas.

With US corporate taxation being deferred on the 
earnings of foreign subsidiaries of US multination-
als as long as the profits remain abroad, two types 
of repatriation tax proposals have been put forward.

On the one hand, companies could be encouraged 
to return their foreign earnings voluntarily to the 
US with low preferential tax rates of around 6–8 
percent. Meanwhile President Barack Obama's 
proposal would impose a 14 percent one-time tax 
on all past corporate earnings accumulated abroad, 
which could then be repatriated subsequently with-
out any further US tax, followed by an annual 19 
percent minimum tax on multinationals' future 
foreign income.
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In its testimony to the hearing, the Joint Com-
mittee on Taxation (JCT) cast doubt on the 
efficacy of the first proposal to fund the HTF 
over the long term. It estimated that a preferen-
tial tax rate for voluntarily repatriated foreign 
corporate earnings would have a negative fiscal 
impact – a USD117.9bn revenue loss – in the 
period 2015–2025.

It noted that if corporations believe that further tax 
reductions will occur in the future and become a 
regular part of the tax system, it would create an 
incentive to retain more earnings overseas, rather 
than repatriating them, and to locate more income 
and investment abroad.

Jane Gravelle of the Congressional Research Service 
said "an issue with using [repatriation holidays to 
fund the HTF] is both that they are unlikely to 
yield sufficient (or even positive) revenue and they 
are transitory."

On the other hand, while the JCT has calculat-
ed that President Obama's plan would produce a 
USD217.2bn revenue gain in 2015–2025, many 
lawmakers, particularly Republicans, are wary of 
using new tax revenue for anything other than low-
ering rates as part of comprehensive tax reform.

Reichert pointed out that "repatriation cannot be 
done as a standalone; it must be part of a transition to 
a more competitive [US international tax] system."

In his testimony, Curtis Dubay, Research Fellow in 
Tax and Economic Policy at the Heritage Founda-
tion, also concluded that, "if Congress changed re-
patriation policy as a standalone measure to cover 
a hole in the HTF, it would create less incentive 
to change the tax policy from a worldwide system 
to a territorial system. Instead, Congress should fo-
cus on establishing a territorial system and reserve 
changes to repatriation policy for aiding that siz-
able improvement to the tax code."
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Congress Finally Passes US Trade Bills

Both the US House of Representatives and the Sen-
ate have approved legislation to restore Trade Pro-
motion Authority (TPA), and to renew the African 
Growth and Opportunity Act (AGOA) and the US 
Generalized System of Preferences (US GSP).

TPA enables the text of a completed trade treaty 
to be fast-tracked through Congress, as members 
of Congress are allowed only to set goals for nego-
tiators to pursue and are prohibited from seeking 
amendments to a concluded deal. TPA, which last 
expired in 2007, will therefore allow the US Ad-
ministration to submit future trade deals that are in 
line with the agreed goals for a yes-or-no vote.

The agreement on the extension of TPA, until at 
least 2018, was considered to be necessary to con-
clude the Trans-Pacific Partnership (TPP) between 
the Association of Southeast Asian Nations and 
their trade treaty partners, and the Transatlantic 
Trade and Investment Partnership with the EU, 
and was therefore a key measure in President Barack 
Obama's trade agenda.

In particular, the Administration hopes that the 
availability of TPA will provide an impetus to an 
early completion of negotiations for the TPP. The 
talks between the 12 countries – Australia, Brunei, 
Canada, Chile, Japan, Malaysia, Mexico, New Zea-
land, Peru, Singapore, the US, and Vietnam – are 

said to be nearing a final phase, with the partici-
pants expected to make their final negotiating of-
fers shortly.

Both the US GSP and the AGOA trade preference 
programs have increased trade with beneficiary 
countries by lowering US tariffs on their exports. 
Under the US GSP, which last expired on July 31, 
2013, up to 5,000 types of products from 126 ben-
eficiary developing countries are eligible for duty-
free treatment when exported to the US.

Under the approved legislation, the US GSP has 
been extended until December 31, 2017, and will 
also provide retroactive relief to eligible products 
that were imported while it had lapsed.

The AGOA's trade preferences, along with those 
under the US GSP and its third country fabric 
provision, allow for almost all goods produced in 
AGOA-eligible countries (approximately 6,800 
items) to enter the US market duty free. It would 
have expired on September 30 this year, but has 
now been extended for a further ten years.

Congress has agreed tax provisions to offset the 
revenue cost of the program. These include exten-
sions to customs user fees, changes to corporate 
taxes installments for 2020, and various tax com-
pliance measures, such as increased oversight of 
education tax credits and increased penalties for 
late tax return filing.
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WCO Guide Links Customs  
Valuation And Transfer Pricing
The World Customs Organization (WCO) has re-
leased a guide on customs valuation and transfer 
pricing, to provide concrete guidance on revenue 
collection to governments around the globe in an 
effort to encourage harmonized revenue collec-
tion procedures.

The new guide explores the linkages and the pos-
sibilities for customs authorities to use transfer 
pricing information to examine related-party 
transactions. A key message included in the guide 
is that customs and tax authorities should work 
together and exchange information and knowl-
edge in this area. Meanwhile, businesses are en-
couraged to take into account customs authori-
ties' needs when preparing documentation, such 
as transfer pricing studies and applications for 
advance pricing agreements.

Announcing the release, the WCO explained: "The 
issue concerns international transactions within 
a multinational group. Customs aim is to ensure 
that the price for transactions of imported goods is 
not influenced by the relationship between buyer 
and seller (based on the methodology for customs 
valuation contained in the WTO Valuation Agree-
ment). Tax administrations, on the other hand, are 
examining the same transactions to ensure the con-
ditions are consistent with the arm's length princi-
ple for profit tax purposes. Generally, the method-
ology used for this purpose is based on the OECD 
Transfer Pricing Guidelines."

Available in English and French, the guide includes 
proposals from the International Chamber of Com-
merce (ICC) for more coherent tax and customs 
revenue collection.

The ICC said: "ICC has long called for governments 
to address the major challenges that businesses face 
due to discrepancies between the customs valua-
tion approach and the 'arm's length principle' for 
profit tax purposes. In response to rising concerns 
within the business community, ICC has identified 
seven innovative and pragmatic solutions based on 
convergence to secure, clarify, and simplify transfer 
pricing and customs valuation rules gathered from 
customs experts from businesses worldwide."

Vanessa De Saint Blanquat, who led the joint work 
of the ICC Commission on Taxation and the ICC 
Commission on Customs and Trade Facilitation, 
said: "The frequent disparities between customs 
and tax regulations result in significant difficulties 
for international business and trade flows. Tax and 
customs examinations should result in the same 
value determination – this is in the interests of all 
concerned. ICC is therefore thrilled that its recom-
mendations are incorporated in the WCO Guide."

Donia Hammami, executive in charge of ICC Pol-
icy on Taxation, Customs, and Trade Facilitation, 
said: "The world business organization applauds 
the leadership of the WCO to harmonize existing 
customs and tax approaches which will help re-
duce legal uncertainty, trade costs, and the risk of 
penalties, while at the same time reduce the risk 
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of double taxation that can seriously hamper cross-
border trade and investment. ICC will continue to 
encourage the [OECD] and the United Nations to 
work towards further coherence of tax and customs 
administrations."

In February 2015, the ICC put forward proposals 
in a new Policy Statement in an effort to secure 
harmonized rules internationally on the valuation 
by tax and customs officials of related-party trans-
actions. The proposals form part of a 2015 up-
date to the ICC's Policy Statement on "Transfer 
Pricing and Customs Valuation," which was first 
released in 2012.

World Bank Report Uncovers Import 
Duty Evasion In Tunisia
The World Bank has said that import duty evasion 
was widespread in Tunisia between 2002 and 2009, 
during the regime of former Tunisian president 
Zine El Abidine Ben Ali.

The report, entitled Political Connections and Tar-
iff Evasion: Evidence from Tunisia, calculated that 
these firms evaded an estimated USD1.2bn in tar-
iffs during the period by under-reporting the price 
of imports. In 2009 alone, they evaded USD217m 
in taxes, the report says.

"This report reveals the economic damage caused 
by tariff evasion over the last decade, with losses 
to the state reaching into the billions of dollars," 
said Eileen Murray, World Bank Country Man-
ager for Tunisia. "The Ministry of Finance with 

support from the World Bank has been preparing 
a set of customs reforms, to simplify procedures 
and make them more transparent, which will both 
boost exports and leave fewer opportunities for tar-
iff evasion."

Apart from fiscal losses, the avoidance of import 
duties by connected firms also undermined com-
petition and created an uneven playing field, the 
report said. It gave "connected firms" an unearned 
advantage over ordinary firms that was based nei-
ther on higher productivity nor greater efficiency. It 
also contributed to inequality by allowing wealthier, 
politically connected elites to amass greater profits 
by paying lower import duties.

"The fiscal losses we calculated are based strictly 
on the under-reporting of prices, and do not fac-
tor in other forms of tax fraud such as under-re-
porting the quantity of imports, or the bypassing 
of customs entirely through smuggling," said Bob 
Rijkers, World Bank Economist and lead author 
of the report. "The revolution has led to a decline 
in price under-reporting by previously connected 
firms, but this has been coupled with a rise in tar-
iff evasion among ordinary firms and an increase 
in informal trade."

Following the 2010 revolution that ousted Ben Ali 
there was a 16.2 percent decrease in tariff evasion in 
product lines where "connected firms" were domi-
nant, the report said. However, it added that there 
was a simultaneous 5.7 percent increase in tariff 
evasion in other product lines.
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Hong Kong Jumps In Global  
FDI Rankings

For the first time ever, Hong Kong ranked second 
in global foreign direct investment (FDI) inflows, 
according to the United Nations Conference on 
Trade and Development's World Investment Re-
port covering 2014.

Hong Kong received USD103bn in FDI in 2014, 
an annual increase of 39 percent, placing it second 
only to Mainland China (USD129bn) and ahead 
of the US (USD92bn), the UK (USD72bn), and 
Singapore (USD68bn).

Hong Kong was also placed second in terms of FDI 
outflows (USD143bn), after the US (USD337bn), 
and ahead of the Mainland (USD116bn), Japan 
(USD114bn), and Germany (USD112bn).

The report said that the increase of outflows from 
Hong Kong in 2014 was partly a result of increas-
ing cross-border merger and acquisition activity.

Invest Hong Kong's Director-General of Invest-
ment Promotion, Simon Galpin, said: "It is very 
encouraging to see Hong Kong rank second in 
global FDI flows with both record amounts of in-
flows and outflows."

"The numbers highlight Hong Kong's role as a 'su-
per-connector' and a conduit for direct investment," 

he continued. "Foreign investors use Hong Kong as a 
base to then invest in the rest of China and the region. 
Mainland companies increasingly use Hong Kong as a 
platform to make global investments and acquisitions."

Netherlands Revises Treaties  
To Support BEPS Work
The Netherlands Government has successfully ne-
gotiated the inclusion of anti-abuse provisions, 
aimed at combating cross-border tax avoidance, in 
tax treaties with Ethiopia, Ghana, Kenya, Malawi, 
and Zambia.

At present, talks are being held with another seven 
countries, and new agreements with several other 
countries are expected to be concluded before the 
end of the year.

Minister for Foreign Trade and Development Co-
operation, Lilianne Ploumen, said: "These are just 
the first five out of a total of 23 countries with 
which we want to reach agreement on combating 
tax avoidance. We are now starting to see real prog-
ress. It is only fair that a company should pay a 
realistic amount of tax in the country where its op-
erations actually take place."

State Secretary for Finance Eric Wiebes added: 
"Paying tax in the country where the income is 
earned is the norm. That is what the Netherlands is 
working for. The Netherlands wants to lead the way 
in amending treaties with developing countries."
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The Government explained that the renegotiation of 
its treaties with developing countries is just one way 
that it is seeking to support the work of the OECD 
on base erosion and profit shifting. The Nether-
lands is also helping to strengthen tax administra-
tions in developing countries, for example through 
its Tax Inspectors Without Borders program in 
Ghana, through which Dutch tax officials are giv-
ing their Ghanaian counterparts training on issuing 

tax assessments to multinationals. The Netherlands 
is providing assistance of various kinds in over ten 
other countries to enable local tax officials to raise 
the quality of their work, the Government said.

In April 2015, the Government concluded a new 
tax treaty with Malawi, which contains anti-abuse 
provisions to prevent the benefits of the treaty be-
ing used solely to avoid paying tax.
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Switzerland Postpones Withholding 
Tax Reforms

The Swiss Federal Council is to postpone a planned 
overhaul of the withholding tax (WHT) system 
and re-examine the appropriateness of the reforms 
at a later date.

In Switzerland, WHT is levied on interest, par-
ticipation income, lottery winnings, and cer-
tain insurance benefits. It is collected from the 
debtor of the taxable item, in accordance with 
the debtor principle. It is refunded only if the 
corresponding income is declared. The Council 
had proposed a move to a paying agent system, 
under which the debtor would transfer the full 
gross amount to the paying agent (typically a 
bank). Depending on who the investor is, the 
paying agent would then decide whether WHT 
needs to be collected.

The Federal Council said that while many of those 
who participated in its consultation acknowl-
edged the advantages of the proposed reforms, 
they opposed immediate implementation. Some 
submissions advocated delaying implementation 
until after the international introduction of the 
automatic exchange of information and the do-
mestic discussion on Swiss banking secrecy. The 
Swiss Bankers Association and economiesuisse 
recommended a partial transition to a WHT re-
porting system.

The Council has now proposed an extension of the 
temporary tax exemption for contingent convertible 
bonds (CoCos) and write-off bonds, and the intro-
duction of a similar exemption for bail-in bonds. 
The exemptions would be effective for a five-year 
period, beginning on January 1, 2017. The Federal 
Department of Finance has been instructed to pre-
pare the necessary dispatch by September 2015.

The Council said the paying agent principle should 
be discussed again before the planned exemptions 
for CoCos, write-off bonds, and bail-in bonds ex-
pire. However, in view of the outcome of its pre-
vious WHT consultation, the Council intends 
to wait until the result of the referendum on the 
popular initiative "Yes to the protection of privacy" 
is known. That initiative was launched in March 
2013 by a cross-party committee, with the aim of 
ensuring citizens' privacy.

Portugal May Need Tax Reform To 
Fund Rising Health Costs
Portuguese Health Minister Paulo Macedo has in-
dicated that tax hikes will be necessary to finance 
increasing health care costs.

Speaking to reporters after a recent conference, 
Macedo said that the Government will need to 
raise more revenue to meet the increasing costs 
faced by the national health service, Serviço Nacio-
nal de Saúde. He said that the Government needs 
to consider whether to fund increased health care 
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expenditure through tax hikes or to seek alternative 
sources of funding.

The Health Minister said that he supports the contin-
ued use of progressive taxation to fund the health care 
system, with high-income taxpayers paying more.

Other possibilities include a new tax on the phar-
maceutical industry, he said.

Noonan Defends Irish Income  
Tax Plans
Irish Finance Minister Michael Noonan has de-
fended the Government's income tax strategy, tell-
ing Parliament that the difference between gross 
and net income should be taken into account when 
considering the impact of tax cuts.

Noonan answered a series of questions from Sinn 
Féin finance spokesperson Pearse Doherty, who 
pressed the Minister on the findings of a recent re-
port by the Economic and Social Research Institute 
(ESRI). The report argued that reductions in the 
top rates of income tax or Universal Social Charge 
(USC) would impact those with incomes in the 
top 10 percent and have little effect on those on 
low and middle incomes. Noonan noted that such 
conclusions were "unsurprising as the households 
in lower [income] deciles pay little or no USC or 
income tax at these marginal rates."

"A fair, efficient and competitive income tax sys-
tem is essential for economic growth and job 
creation. I have long said that the burden of the 

income tax system in Ireland is too high and that 
I would seek to reduce it as long as it was prudent 
to do so," he stressed.

Noonan added that as a result of reforms intro-
duced in Budget 2015, "all those who paid in-
come tax or USC in 2014 will see a reduction in 
their tax bill for 2015, where incomes are equal. 
However, to preserve the progressivity of the in-
come tax system, the budget measures were spe-
cifically designed to ensure that those with very 
high incomes would only benefit to the same 
extent as those with more modest incomes." He 
explained that this was achieved by the introduc-
tion of a new 8 percent USC rate for income over 
EUR70,044 (USD78,480), thereby "confining 
the benefit of the reduction in the marginal rate 
of tax from 41 percent to 40 percent to earnings 
below that ceiling only."

When challenged that changes planned for the 
2016 Budget will benefit the better off, Noonan re-
plied that the difference between gross income and 
net income must be taken into account.

"A person with a gross income on Pay As You Earn 
(PAYE) at a salary or wage of EUR70,000 a year, 
which is using an example of someone who is very 
wealthy, pays more than EUR25,000 in personal 
income tax. Accordingly, the net income is less 
than EUR45,000. We are directing it from that 
level down. It is not from EUR70,000 down but 
EUR45,000 net down. That is where we are focus-
ing on that category," the Minister concluded.
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Paraguay Plans To Tax  
Online Purchases

The Paraguayan Government wants to subject on-
line purchases to value-added tax "as soon as possi-
ble," Deputy Minister of Taxation Marta González 
Ayala has said.

Although the proposal has been under consider-
ation for more than a year, the Government has 
only begun reviewing the necessary legislation in 
the last few months.

Ayala told Paraguayan radio station 780 AM that 
the proposal is intended to promote fairness in the 
tax system. She said that sellers of goods online re-
ceive an unfair advantage compared with domestic 
companies that are subject to Paraguay's taxes.

Providing lawmakers endorse the plans, they would 
newly introduce tax on low value consignments.

Romania Opts For Deeper VAT Cut

The Tax Package to be included with Romania's 
2016 Budget has been settled with a greater than 
expected VAT cut.

The draft tax provisions, published in February, pro-
posed a reduction in the headline VAT rate, from 
24 percent to 20 percent. After extensive debate by 
the Budget Committee, the Lower House has now 
agreed to reduce the rate yet further, to 19 percent.

Budget legislation will provide for the 19 percent 
rate to apply from the beginning of 2016, but the 
Minister of Public Finance Eugen Teodorovici has 
indicated that the Government will seek to imple-
ment it even earlier than this.

Both the EU and the IMF have expressed doubts 
over the sustainability of such deep tax cuts in 
Romania.
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NZ Introduces Bill To Strengthen 
Property Tax Rules

New Zealand announced on June 23 that the Taxa-
tion (Land Information and Offshore Persons In-
formation) Bill, containing proposed amendments 
to the Land Transfer Act and the Tax Administra-
tion Act, has been introduced into Parliament.

The bill contains two property tax proposals an-
nounced in the 2015 Budget, namely:

Buyers and sellers of property will be required 
to provide their Internal Revenue Department 
(IRD) numbers at the time of a property transfer. 
Those who are tax residents in another country 
will also have to provide their Tax Identification 
Number from their home jurisdiction. There 
will be an exemption for the main home of New 
Zealand residents.
Overseas residents will be required to have a New 
Zealand bank account to get a New Zealand IRD 
number. This will also apply to New Zealanders who 
have been out of the country for three or more years.

Revenue Minister Todd McClay said: "These mea-
sures provide extra information which will help In-
land Revenue detect people seeking to avoid their 
tax obligations. When people try to get out of pay-
ing tax, it's unfair to all those people who do pay."

"While it's not illegal to trade property to make a 
gain, property traders are subject to the tax rules 

like everyone else. The proposals in this bill will 
see Land Information New Zealand and Inland 
Revenue collaborating to ensure fairer taxation 
of people buying and selling residential property 
for profit," Land Information Minister Louise 
Upston said.

Following its first reading in Parliament, the bill 
will be referred to a Select Committee for consid-
eration and public consultation. It is anticipated 
that the bill will return to Parliament in time to be 
passed in late September and it will take effect from 
October 1, 2015.

McClay said that, as announced in Budget 
2015, further legislative changes are in the pipe-
line. "I intend to release a public consultation 
document later this month seeking views on im-
plementing the other major Budget announce-
ment – the introduction of a 'bright line' test 
which would make gains from the sale of certain 
residential properties sold within two years of 
purchase taxable," he said. "Under this test an 
exemption will apply when the property is the 
seller's main home, is inherited from a deceased 
estate, or is transferred as part of a relationship 
property settlement."

"Most people in New Zealand do the right thing 
and pay their tax. Inland Revenue will help you get 
it right, but for those who try to avoid paying, we're 
making it harder to get away with it," McClay said.
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IRS Awarded Contracts To  
Companies With Tax Debt

Despite a statutory prohibition, the US Internal 
Revenue Service (IRS) awarded contracts to corpo-
rations with federal tax debt during the 2012 and 
2013 fiscal years (FYs), according to a new report 
released by the Treasury Inspector General for Tax 
Administration (TIGTA).

It was noted that, since FY2012, federal law 
has prohibited the IRS from using its budget-
ed funds to enter into a contract with a cor-
poration that has current federal tax debt and/
or felony convictions within the preceding 24 
months. In particular, it was said that awarding 
contracts to corporations with federal tax debt 
"conveys a contradictory message in relation to 
the IRS's mission to ensure compliance with 
the tax laws."

In its audit, TIGTA reviewed whether the IRS had well-
designed and effective management controls in place to 
implement the legal prohibition but found that, on the 
contrary, the agency had awarded a total of 57 contracts 
valued at about USD18.8m during FYs 2012 and 2013 
to corporations that had federal tax debt.

In addition, TIGTA found that the IRS has not estab-
lished a definition of federal tax debt for this purpose 
and does not perform proactive tax checks to comply 
with the prohibition. The agency therefore did not 
follow a Department of the Treasury requirement to 
insert specific language in solicitations requiring cor-
porations to assert whether or not they have certain 
federal tax debt and/or felony convictions.

TIGTA therefore recommended that the IRS 
should update its procurement policies and proce-
dures to ensure that contractor self-certifications are 
obtained and reviewed prior to awarding contracts.
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ANDORRA - FRANCE

Into Force

The DTA signed between Andorra and France en-
tered into force on July 1, 2015.

ANDORRA - ITALY

Forwarded

Andorra's Cabinet on June 17, 2015 approved the 
signing of a TIEA with Italy.

ARMENIA - DENMARK

Negotiations

Armenia and Denmark completed a four-day first 
round of negotiations towards a DTA on June 12, 
2015.

AUSTRALIA - GERMANY

Negotiations

Australia and Germany are to negotiate a new DTA, 
the Australian Government announced on June 16, 
2015.

CANADA - COOK ISLANDS

Signature

Canada and the Cook Islands signed a TIEA on 
June 15, 2015.

CHINA - ANGOLA

Negotiations

China and Angola agreed to begin DTA negotia-
tions in the near future, the Chinese Ministry of 
Foreign Affairs confirmed on June 9, 2015.

GAMBIA - VARIOUS

Ratified

Gambia's Parliament on June 23, 2015 approved 
legislation to ratify DTAs With Turkey and Qatar.
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GIBRALTAR - GUERNSEY

Ratified

Gibraltar on June 4, 2015 ratified the TIEA signed 
with Guernsey, publishing a notification in its Of-
ficial Gazette.

GUERNSEY - BULGARIA

Signature

Guernsey and Bulgaria completed the signing of a 
TIEA on June 11, 2015.

INDIA - THAILAND

Signature

India and Thailand signed a DTA on June 29, 2015.

IRAN - HUNGARY

Negotiations

According to preliminary media reports, Iran and 
Hungary completed a first round of DTA negotia-
tions on June 17, 2015.

KAZAKHSTAN - MEXICO

Negotiations

Kazakhstan and Mexico discussed the prospect of 
signing a DTA later this year, at a recent meeting 
between representatives to mark the opening of a 
Mexican embassy in Kazakhstan.

LIECHTENSTEIN - ANDORRA

Initialed

Liechtenstein and Andorra initialed a DTA on June 
9, 2015.

LUXEMBOURG - VARIOUS

Forwarded

According to preliminary media reports, Luxem-
bourg has forwarded legislation to Parliament that 
would give effect to DTAs with Andorra, Croatia, 
Estonia, and Singapore, and amend DTAs with 
France, Ireland, Lithuania, Mauritius, Tunisia, and 
the United Arab Emirates.

MAURITIUS - INDIA

Negotiations

Mauritius and India held two days of meetings, 
concluding on June 30, 2015, on a draft Protocol 
put forward by Mauritius to amend their DTA.
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SINGAPORE - THAILAND

Signature

Singapore and Thailand signed a DTA on June 11, 
2015.

SOUTH AFRICA - MAURITIUS

Ratified

South Africa completed its domestic ratification 
procedures in respect of the DTA with Mauritius 
on June 17, 2015, publishing a notification in its 
Official Gazette. The DTA entered into force on 
May 28, 2015, and it will be effective from January 
1, 2016.

SOUTH AFRICA - TURKS AND  
CAICOS ISLANDS

Signature

According to a June 8 update from the South Af-
rican Revenue Service, South Africa signed a TIEA 
with the Turks and Caicos Islands on May 27, 2015.

SOUTH AFRICA - VARIOUS

Into Force

According to a June 8 update from the South Af-
rican Revenue Service, South Africa's TIEAs with 
Belize and Liechtenstein entered into force on May 
23, 2015.

TAIWAN - NIGERIA

Negotiations

Taiwan and Nigeria have expressed interest in ne-
gotiations towards a DTA, Nigerian state media re-
ported on June 3, 2015.

UNITED ARAB EMIRATES - UGANDA

Signature

The United Arab Emirates and Uganda signed a 
DTA on June 9, 2015.

ZAMBIA - NETHERLANDS

Forwarded

According to preliminary media reports, Zambia's 
Cabinet has approved the signature of a DTA with 
the Netherlands.
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BASICS OF INTERNATIONAL 
TAXATION 2015 – NEW YORK

PLI

Venue: PLI New York Center, 1177 Avenue of the 
Americas, New York 10036, USA

Chairs: Linda E. Carlisle (Miller & Chevalier Char-
tered), John L. Harrington (Dentons US LLP)

7/21/2015 - 7/22/2015

http://www.pli.edu/Content/Seminar/ 
Basics_of_International_Taxation_2015/ 
_/N-4kZ1z129zs?ID=223955

GLOBAL TAX TRANSPARENCY  
FOR LATIN AMERICA & THE 
CARIBBEAN 2015 

Hanson Wade

Venue: Conrad Miami, 1395 Brickell Avenue, Mi-
ami, Florida, 33131, USA

Key speakers: Alfredo Revilak (Servicio de Admin-
istración Tributaria), Neil M. Smith (Ministry of 
Finance Government of the Virgin Islands), Álvaro 
Iván Revelo Méndez (Secretaría Distrital de Ha-
cienda), Nadja Ruiz (Servicio de Administración 
Tributaria), Miguel Zamora (Noguera, Larraín & 
Dulanto), among numerous others

8/4/2015 - 8/5/2015

http://globaltaxtransparency.com/

INTERNATIONAL TAX ISSUES  
2015 – CHICAGO, IL

Practicing Law Institute

Venue: University of Chicago Gleacher Center, 450 
N. Cityfront Plaza Drive, Chicago, Il 60611, USA

Chair: Lowell D. Yoder (McDermott Will & Em-
ery LLP)

9/9/2015 - 9/9/2015

http://www.pli.edu/Content/Seminar/ 
International_Tax_Issues_2015/ 
_/N-4kZ1z12a24?ID=223915
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BASICS OF INTERNATIONAL 
TAXATION 2015 – SAN FRANCISCO, CA

PLI

Venue: PLI California Center, 685 Market Street, 
San Francisco, California 94105, USA

Chairs: Linda E. Carlisle (Miller & Chevalier Char-
tered), John L. Harrington (Dentons US LLP)

9/28/2015 - 9/29/2015

http://www.pli.edu/Content/Seminar/ 
Basics_of_International_Taxation_2015/ 
_/N-4kZ1z129zs?ID=223955

INTRODUCTION TO US 
INTERNATIONAL TAX – LAS VEGAS, NV

Bloomberg BNA

Venue: Trump International Hotel, 2000 Fashion 
Show Drive, Las Vegas, NV 89109, USA

Chairs: Bart Bassett (Morgan Lewis LLP), Doug 
Stransky (Sullivan & Worcester LLP)

9/28/2015 - 9/29/2015

http://www.bna.com/uploadedFiles/BNA_V2/
Professional_Education/Tax/Live_Conferences/ 
IntroIntermediateJuneAugSept2015.pdf

12TH TAXATION OF FINANCIAL 
PRODUCTS AND DERIVATIVES

Federated Press

Venue: Courtyard by Marriott Downtown Toron-
to, 475 Yonge Street, Toronto, ON, Canada

Chairs: Ryan L. Morris (WeirFoulds LLP), David 
P. Stevens (Gowling Lafleur Henderson LLP)

9/28/2015 - 9/29/2015

http://www.federatedpress.com/12th-Taxation-of-
Financial-Products-and-Derivatives.html

INTERMEDIATE US 
INTERNATIONAL TAX UPDATE –  
LAS VEGAS, NV

Bloomberg BNA

Venue: Trump International Hotel, 2000 Fashion 
Show Drive, Las Vegas, NV 89109, USA

Chairs: Bart Bassett (Morgan Lewis LLP), Doug 
Stransky (Sullivan & Worcester LLP)

9/30/2015 - 10/2/2015

http://www.bna.com/uploadedFiles/BNA_V2/
Professional_Education/Tax/Live_Conferences/ 
IntroIntermediateJuneAugSept2015.pdf
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INTERNATIONAL TAX CONFERENCE

BNA

Venue: Park Hyatt Toronto Yorkville, 4 Avenue Rd, 
Toronto, Ontario M5R 2E8, Canada

Key speakers: TBC

10/14/2015 - 10/14/2015

http://www.bna.com/agenda-m17179927392/

GLOBAL TRANSFER PRICING 
CONFERENCE

BNA

Venue: Park Hyatt Toronto Yorkville, 4 Avenue Rd, 
Toronto, Ontario M5R 2E8, Canada

Key speakers: TBC

10/15/2015 - 10/16/2015

http://www.bna.com/agenda-m17179927386/

CAPTIVE INSURANCE TAX SUMMIT 
– WASHINGTON, DC

BNA

Venue: McDermott Will & Emery, 500 North 
Capital Street, NW, Washington, DC 20001, USA

Key Speaker: TBC

10/26/2015 - 10/27/2015

http://www.bna.com/captive_dc2015/

INTERMEDIATE US 
INTERNATIONAL TAX UPDATE – 
CHICAGO, IL

BNA

Venue: Baker & McKenzie LLP, 300 East Randolph 
Drive, 50th Floor, Chicago, IL 60601, USA

Key Speaker: TBC

10/28/2015 - 10/30/2015

http://www.bna.com/inter_chicago2015/

PRINCIPLES OF INTERNATIONAL 
TAXATION

Bloomberg BNA

Venue: Bloomberg LP, 731 Lexington Avenue, New 
York, NY 10022, USA

Key Speakers: TBC

11/16/2015 - 11/18/2015

http://www.bna.com/principlesintltax_NYC/
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INTERNATIONAL TAX PLANNING

IBFD

Venue: Av. das Nacoes Unidas, 12901, Sao Paulo, 
SP 04578-000, Brazil

Key Speakers: Shee Boon Law (IBFD), Boyke Bal-
dewsing (IBFD)

11/25/2015 - 11/27/2015

http://www.ibfd.org/Training/ 
International-Tax-Planning-0

INTRODUCTION TO US 
INTERNATIONAL TAX – 
ARLINGTON, VA

Bloomberg BNA

Venue: Bloomberg BNA, 1801 S. Bell Street, Ar-
lington, VA 22202, USA

Chairs: TBC

11/30/2015 - 12/1/2015

http://www.bna.com/intro_va/

THE NEW ERA OF TAXATION

International Bar Association

Venue: TBC, Mexico City, Mexico

Key speakers: TBC

12/3/2015 - 12/4/2015

http://www.ibanet.org/Article/Detail.
aspx?ArticleUid=bf91caa6-9df6-454b- 
a682-8b57c7bf9209

ASIA PACIFIC

3RD GLOBAL CONFERENCE ON 
FINANCE & ACCOUNTING

Asia Pacific International Academy

Venue: Concorde Hotel, 100 Orchard Rd, 238840 
Singapore

Chairs: Dr Raymond KH Wong (The Chinese Uni-
versity of Hong Kong), Prof. Dan Levin (Wharton 
Business School, University of Pennsylvania)

7/29/2015 - 7/30/2015

http://academy.edu.sg/gcfa2015/

4TH INTERNATIONAL TAX 
CONFERENCE

IBFD

Venue: JW Marriott, No. 83 Jian Guo Road, China 
Central Place, Chaoyang District, Beijing, China

Key speakers: TBC
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9/10/2015 - 9/11/2015

http://www.ibfd.org/IBFD-Tax-Portal/Events/4th-
International-Tax-Conference#tab_program

WESTERN EUROPE

TAX PLANNING WORKSHOP

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019 
DW Amsterdam, The Netherlands

Key Speakers: Shee Boon Law (IBFD), Tamas 
Kulcsar (IBFD), Boyke Baldewsing (IBFD), Carlos 
Gutiérrez (IBFD)

7/2/2015 - 7/3/2015

http://www.ibfd.org/Training/
Tax-Planning-Workshop

SUMMER COURSE ON EU TAX LAW

ERA

Venue: ERA Conference Centre, Metzer Allee 4, 
54295 Trier, Germany

Key speakers: Fatima Chaouche (Luxembourg Uni-
versity), Dr Charlène Herbain (Luxembourg Uni-
versity), Miriam Keusen (KPMG Luxembourg), Ine 
Lejeune (Advocaat/Avocat), Prof Jacques Malherbe 

(Liedekerke Wolters Waelbroeck Kirkpatrick), 
among numerous others

7/6/2015 - 7/10/2015

https://www.era.int/upload/dokumente/17230.pdf

PRIVATE CLIENT INTERNATIONAL 
TAX UPDATES

IBC

Venue: TBC, London

Key speakers: Ian Maston, Suzanne Willis (Westle-
ton Drake), Daniel Sopher (Sopher & Co), Patri-
cia Garcia Mediero (Avantia Asesoramiento Fiscal y 
Legal), among numerous others

7/7/2015 - 7/9/2015

http://www.iiribcfinance.com/event/ 
International-Private-Client-Tax-Seminars/
speakers

PRIVATE WEALTH AFRICA 2015

IIR & IBC

Venue: TBC, London

Key speakers: Richard Howarth (African Pri-
vate Office LLP), Chris Moorcroft (Harbottle & 
Lewis LLP), Camilla Dell (Black Brick Property 
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Solutions), Jonathan Burt (Harcus Sinclair), Liam 
Bailey (Knight Frank)

7/8/2015 - 7/8/2015

http://www.iiribcfinance.com/event/
Private-Wealth-Africa-Conference

UPDATE FOR THE ACCOUNTANT 
IN INDUSTRY AND COMMERCE – 
LONDON

CCH

Venue: Sofitel St James Hotel, 6 Waterloo Place, 
London SW1Y 4AN, UK

Key Speakers: Toni Trevett, Dr. Stephen Hill, Kevin 
Bounds, among others.

7/8/2015 - 7/9/2015

https://www.cch.co.uk/AIC

OFFSHORE TAXATION – A BRAVE 
NEW WORLD

IIR & IBC

Venue: Grange City Hotel, London, 8-14 Cooper's 
Row, London, EC3N 2BQ, UK

Key Speakers: Emma Chamberlain (Pump Court 
Tax Chambers), Patrick Soares (Gray's Inn Tax 

Chambers), Simon McKie (McKie & Co LLP), 
Giles Clarke (Author - Offshore Tax Planning)

7/14/2015 - 7/14/2015

http://www.iiribcfinance.com/event/
offshore-taxation-budget-special

INTERNATIONAL TAX SUMMER 
SCHOOL 2015

IIR & IBC Financial Events

Venue: Gonville & Caius College, Trinity St, Cam-
bridge, CB2 1TA, UK 

Key Speakers: Timothy Lyons QC (39 Essex Street), 
Peter Adriaansen (Loyens & Loeff), Julie Hao (EY), 
Heather Self (Pinsent Masons), Jonathan Schwarz 
(Temple Tax Chambers), among numerous others

8/18/2015 - 8/20/2015

http://www.iiribcfinance.com/event/
International-Tax-Summer-School-2015

THE 25TH OXFORD OFFSHORE 
SYMPOSIUM 2015

Offshore Investment

Venue: Jesus College, Turl Street, Oxford OX1 
3DW, UK
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Chairs: Nigel Goodeve-Docker (Down End Office), 
Peter O'Dwyer (Hainault Capital), Richard Cassell 
(Withers LLP), Nick Jacob (Wragge Lawrence Gra-
ham & Co), Andrew De La Rosa (ICT Chambers)

9/6/2015 - 9/12/2015

http://www.offshoreinvestment.com/pages/index.
asp?title=Programme_Ox_2015&catID=12148

DUETS ON INTERNATIONAL 
TAXATION: GLOBAL TAX TREATY 
ANALYSIS

IBFD

Venue: IBFD Head Office Auditorium, Rietland-
park 301,1019 DW Amsterdam, The Netherlands

Key Speakers: Richard Vann, Pasquale Pistone, 
Marjaana Helminen, Peter Harris, Adolfo Martin 
Jimenez, Scott Wilkie

9/7/2015 - 9/7/2015

http://www.ibfd.org/IBFD-Tax-Portal/Events/
Duets-International-Taxation-Global-Tax-Treaty-
Analysis-1#tab_program

DUETS ON INTERNATIONAL 
TAXATION: SUBSTANCE AND FORM 
IN CIVIL AND COMMON LAW 
JURISDICTIONS

IBFD

Venue: IBFD Head Office, Auditorium, Rietland-
park 301, 1019 DW Amsterdam, The Netherlands

Key Speakers: TBC

9/8/2015 - 9/8/2015

http://www.ibfd.org/IBFD-Tax-Portal/Events/ 
Duets-International-Taxation-Substance-and-
form-civil-and-common-law

UPDATE FOR THE ACCOUNTANT 
IN INDUSTRY AND COMMERCE – 
BRISTOL

CCH

Venue: Aztec Hotel and Spa, Aztec West, Almonds-
bury, Bristol, South Gloucestershire BS32 4TS, UK

Key Speakers: Toni Trevett, Dr. Stephen Hill, Kevin 
Bounds, among others.

9/9/2015 - 9/10/2015

https://www.cch.co.uk/AIC
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UPDATE FOR THE ACCOUNTANT 
IN INDUSTRY AND COMMERCE – 
MILTON KEYNES

CCH

Venue: Mercure Abbey Hill Hotel, The Approach, 
Milton Keynes MK8 8LY, UK

Key Speakers: Toni Trevett, Dr. Stephen Hill, Kevin 
Bounds, among others.

9/15/2015 - 9/16/2015

https://www.cch.co.uk/AIC

INTERNATIONAL TAXATION 
OF BANKS AND FINANCIAL 
INSTITUTIONS

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019 
DW Amsterdam, The Netherlands

Key Speakers: Ronald Aw-Yong (Beaulieu Capital), 
Peter Drijkoningen (French BNP Paribas bank), 
Francesco Mantegazza (Pirola Pennuto Zei & As-
sociati), Omar Moerer (Baker & McKenzie), Pedro 
Paraguay (NautaDutilh), Nico Blom (NautaDutilh)

9/16/2015 - 9/18/2015

http://www.ibfd.org/Training/International- 
Taxation-Banks-and-Financial-Institutions

UPDATE FOR THE ACCOUNTANT 
IN INDUSTRY AND COMMERCE – 
MANCHESTER

CCH

Venue: Radisson Blu Hotel Manchester, Chicago 
Avenue, Manchester, M90 3RA, UK

Key Speakers: Toni Trevett, Dr. Stephen Hill, Kevin 
Bounds, among numerous others

9/22/2015 - 9/23/2015

https://www.cch.co.uk/AIC

CO-ORDINATED EUROPEAN 
PLANNING & TAXATION

IIR & IBC

Venue: TBC, London

Key speakers: Filippo Noseda (Withers), Timothy 
Lyons QC (39 Essex Street), Beatrice Puoti (Burges 
Salmon), Jonathan Burt (Harcus Sinclair), Line-Alexa 
Glotin (UGGC Avocats), among numerous others

9/23/2015 - 9/24/2015

http://www.iiribcfinance.com/event/
Co-ordinated-European-Planning-and-Taxation
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UPDATE FOR THE ACCOUNTANT 
IN INDUSTRY AND COMMERCE – 
OXFORD

CCH

Venue: Oxford Thames Four Pillars Hotel, Henley 
Road, Sandford-on-Thames, Sandford on Thames, 
Oxfordshire OX4 4GX, UK

Key Speakers: Toni Trevett, Dr. Stephen Hill, Kevin 
Bounds, among numerous others

10/6/2015 - 10/7/2015

https://www.cch.co.uk/AIC

INTERNATIONAL TAX PLANNING 
ASSOCIATION MONTE-CARLO 
MEETING

ITPA

Venue: Hôtel Hermitage Monte-Carlo, Square 
Beaumarchais, 98000 Monaco

Chair: Milton Grundy

10/11/2015 - 10/13/2015

https://www.itpa.org/?page_id=9909

INTERNATIONAL TAX 
STRUCTURING FOR 
MULTINATIONAL ENTERPRISES

IBFD

Venue: IBFD head office, Rietlandpark 301, 1019 
DW Amsterdam, The Netherlands

Key Speakers: Boyke Baldewsing (IBFD), Tamas 
Kulcsar (IBFD)

10/21/2015 - 10/23/2015

http://www.ibfd.org/Training/International- 
Tax-Structuring-Multinational-Enterprises#tab_
program

EU FINANCIAL ACCOUNTING IN 
INTERNATIONAL COOPERATION 
AND DEVELOPMENT PROJECTS

European Academy

Venue: Arcotel John F, Wederscher Markt 11, 
10117, Berlin, Germany

Key Speakers: TBC

11/26/2015 - 11/27/2015

http://www.euroacad.eu/events/event/eu-financial- 
accounting-in-international-cooperation-and- 
development-projects.html
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United States
The United States Supreme Court has upheld a key 
part of President Barack Obama's health care law, 
allowing premium tax credits granted through both 
state and federal health insurance exchanges.

Under the Affordable Care Act (ACA), premium 
tax credits were introduced to defray the cost of 
purchasing health insurance and, in May 2012, the 
Internal Revenue Service (IRS) issued a final rule 
(IRS Rule) for their implementation.

The ACA requires the creation of an Exchange in 
each state – basically, a marketplace that allows 
people to compare and purchase insurance plans. 
The Act gives each state the opportunity to estab-
lish its own Exchange, but provides that the federal 
Government will establish "such Exchange" if the 
State does not.

In related language, the ACA provides that tax 
credits "shall be allowed" for any "applicable tax-
payer," but only if the taxpayer has enrolled in an 
insurance plan through "an Exchange established 
by the State," under US Code Title 42 – Public 
Health Service Act – subsection 18031. An IRS 
regulation in 2012 interpreted that language as 
making tax credits available on "an Exchange 
… regardless of whether the Exchange is estab-
lished and operated by a state … or by [the US 

Department of Health and Human Services – i.e., 
a Federal Exchange]."

The case was brought by four individuals living in 
Virginia, which has a Federal Exchange. They did 
not wish to purchase health insurance. They argued 
that Virginia's Exchange does not qualify as "an ex-
change established by the State" under the afore-
mentioned provision, making them ineligible for 
tax credits. That would have made the cost of buy-
ing insurance more than 8 percent of their income, 
thereby exempting them from the requirement un-
der the ACA to maintain health insurance coverage 
or make a payment to the IRS.
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The individuals challenged the IRS Rule in the Fed-
eral District Court. The District Court dismissed the 
suit, holding that the ACA unambiguously made 
tax credits available to individuals enrolled through 
a Federal Exchange. The Court of Appeals for the 
Fourth Circuit affirmed this. The Fourth Circuit 
viewed the ACA as ambiguous, and deferred to the 
IRS's interpretation under Chevron USA Inc. v. Nat-
ural Resources Defense Council, Inc. (467 US 837).

The Supreme Court noted that the tax credits are 
one of the ACA's key reforms and highlighted that 
whether they are available on Federal Exchanges is 
a question of deep "economic and political signifi-
cance." Therefore, had Congress wished to assign that 
question to an agency, it surely would have done so 
expressly, the Supreme Court observed, adding that it 
is especially unlikely that Congress would have dele-
gated this decision to the IRS, which has no expertise 
in crafting health insurance policy of this sort.

The Supreme Court therefore noted that the case 
concerned determining the correct reading of Sec-
tion 36B of the ACA. It said that, in arriving at its 
decision, it first considered whether the statutory 
language was plain. It noted that, if so, the Court 
must enforce it according to its terms. However, 
where wording is ambigious, the Court must de-
termine the meaning by the context. When decid-
ing whether the language is plain, the Court must 
read the words "in their context and with a view to 
their place in the overall statutory scheme," it said, 
noting the ruling in FDA v. Brown & Williamson 
Tobacco Corp (529 US 120, 133).

The Court ruled that, when read in context, the 
phrase "an Exchange established by the State" is 
ambiguous. "The phrase may be limited in its reach 
to State Exchanges. But it could also refer to all Ex-
changes – both State and Federal – for purposes 
of the tax credits. If a state chooses not to follow 
the directive in Section 18031 to establish an Ex-
change, the Act tells the Secretary of Health and 
Human Services to establish 'such Exchange.' And 
by using the words 'such Exchange,' the Act indi-
cates that State and Federal Exchanges should be 
the same," the Court said.

It concluded: "State and Federal Exchanges would 
differ in a fundamental way if tax credits were avail-
able only on State Exchanges; one type of Exchange 
would help make insurance more affordable by pro-
viding billions of dollars to the States' citizens. The 
other type of Exchange would not."

This judgment was released on June 25, 2015.

http://www.supremecourt.gov/
opinions/14pdf/14-114_qol1.pdf

US Supreme Court: King v. Burwell (No. 14-114)

WESTERN EUROPE

France

The European Court of Justice (ECJ) has provided 
a preliminary ruling that could spell the end for 
French group tax provisions that offer concession-
ary treatment limited to domestic group entities.
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French legislation on corporation tax stipulates that 
distributions of profits from a subsidiary to a parent 
company are not, in principle, taxed at the parent. 
Excluded from this, however, is a 5 percent pro-
portion, which represents the charges incurred by 
the parent company in connection with its holding 
in the subsidiary. These charges are not to be de-
ductible because they serve the realization of non-
taxable income by the parent company, namely the 
distribution of profits from its subsidiaries.

This (effectively partial) taxation of profit distribu-
tions does not occur, however, if the parent com-
pany and the subsidiary are taxed jointly under a 
regime known as intégration fiscale. Since foreign 
companies are not allowed to take part in this form 
of group taxation, the Court had been asked to ex-
amine whether such a regime is consistent with the 
freedom of establishment and the corporation tax 
legislation of the EU.

The case concerned Groupe Steria, which was seek-
ing to deduct the 5 percent proportion for costs 
and expenses, which is non-deductible under point 
1 of Article 216 of the General Tax Code (CGI), in 
respect of revenue that one of its French subsidiar-
ies received from its holdings in companies estab-
lished in other EU member states.

The French authorities had refused this deduction 
because it is only possible under paragraph 2 of 
Article 223B of the CGI if the holdings' revenue 
originates from a member of the tax group. Under 
paragraph 2 of Article 223A of the CGI, however, 

companies resident abroad may not be members of 
a tax group.

Groupe Steria in fact accepted the exclusion of 
foreign companies from group taxation. Howev-
er, it took the view that the French legislation is 
inconsistent with the freedom of establishment 
in so far as it refuses to allow deduction of the 
5 percent proportion in respect of holdings that 
could be part of the tax group were they not 
resident abroad.

In its ruling in the case, the ECJ agreed with the 
taxpayer that the regime is contrary to the EU law 
of freedom of establishment.

The ECJ recommended that the referring court, the 
Administrative Court of Appeal of Versailles (Cour 
Administrative d' Appel de Versailles) answer as follows:

"The freedom of establishment under Article 
43(1) EC and Article 48 EC precludes legis-
lation of a member state which under a spe-
cial rule on group taxation available only to 
domestic companies allows group companies 
to deduct the charges relating to holdings in 
other group companies when this deduction 
is otherwise excluded."

This judgment was released on June 11, 2015.

http://curia.europa.eu/juris/document/document.
jsf?text=&docid=164945&pageIndex=0&doclang=en&
mode=req&dir=&occ=first&part=1&cid=223500
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European Court of Justice: Groupe Steria SCA v. 
French Finance Ministry (Case C-386/14)

Germany
The European Court of Justice (ECJ) has ruled that 
Germany's duty on nuclear fuel is compatible with 
EU law.

In 2010, Germany adopted a law on excise duty on 
nuclear fuel (Kernbrennstoffsteuegesetz). That law in-
troduced, for the period from January 1, 2011, to 
December 31, 2016, a duty on the use of nuclear fuel 
for the commercial production of electricity. The duty 
in respect of 1 gramme of plutonium 239, plutonium 
241, uranium 233, or uranium 235 is EUR145 and 
is payable by nuclear power station operators.

Kernkraftwerke Lippe-Ems, which operates the 
Emsland nuclear power station in Lingen (Germa-
ny), challenged the duty before the Finanzgericht 
Hamburg (Finance Court, Hamburg, Germany). It 
took the view that the German duty on nuclear fuel 
is incompatible with EU law. The Finanzgericht de-
cided to submit questions to the ECJ concerning 
the compatibility of the duty with EU law.

The ECJ replied that EU law does not preclude a 
duty such as the German duty on nuclear fuel.

First, the ECJ rejected the argument that nuclear fuel 
must be exempt from taxation under the Directive 
on Taxation of Energy Products and Electricity (the 
Directive which lays down a mandatory exemption 
for, among other things, energy products subject to 

harmonized excise duty and used to produce elec-
tricity). With the fuel not appearing on the exhaus-
tive list of energy products set out in the Directive, 
nuclear fuel cannot be covered by the exemption 
provided for some of those products, the ECJ said. 
According to the Court, nor can the exemption in 
question be applied by analogy. In essence, the ECJ 
rejected the idea that a duty cannot be levied at the 
same time on the consumption of electricity and 
on the sources from which that energy is produced, 
which are not energy products within the meaning 
of the Directive.

Next, the ECJ found that the Directive concern-
ing the general arrangements for excise duty does 
not preclude the German duty on nuclear fuel. As 
it is not levied (directly or indirectly) on the con-
sumption of electricity or that of any other product 
subject to excise duty, that duty does not constitute 
excise duty or "other indirect taxes" on that prod-
uct within the meaning of the Directive. In that 
connection, the ECJ observed in particular that it 
is not apparent that a direct and inseverable link 
exists between the use of nuclear fuel and the con-
sumption of electricity produced by the reactor of a 
nuclear power plant. Nor can the duty in question 
be regarded as being calculated directly or indirectly 
on the quantity of electricity at the time of release 
for consumption of that product.

Moreover, the German duty on nuclear fuel does 
not constitute state aid prohibited by EU law, 
the ECJ said, as methods of producing electric-
ity, other than that based on nuclear fuel, are not 
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affected by the rules introduced by the law on 
duty on nuclear fuel.

The ECJ considered next that the Treaty estab-
lishing the European Atomic Energy Commu-
nity (Euratom Treaty, or EAEC), which covers 
nuclear fuel, does not preclude the German duty 
either. That duty does not constitute a charge 
having equivalent effect to a customs duty. It 
is levied not because nuclear fuel has crossed a 
frontier, but because it is used for the commer-
cial production of electricity, irrespective of the 
source of that fuel. The ECJ also observed that 
the attainment of the Euratom Treaty's objec-
tives does not require member states to main-
tain or increase their level of use of nuclear fuel 
or prevent them from taxing such use, which 
would make such use more costly and, there-
fore, less attractive. Furthermore, as it is lev-
ied not on the purchase of nuclear fuel but on 
the use of such fuel, the German duty does not 
jeopardize the fulfillment of the EAEC's duty 
to ensure that that community's users receive a 
regular and equitable supply of ores and nuclear 
fuels, the ECJ said.

This judgment was released on June 4, 2015.

http://curia.europa.eu/jcms/upload/docs/ 
application/pdf/2015-06/cp150062en.pdf

European Court of Justice: Kernkraftwerke  
Lippe-Ems GmbH v. Hauptzollamt Osnabrück 
(Case C-5/14)

Hungary

The European Court of Justice (ECJ) has provided 
a preliminary ruling concerning Hungary's deci-
sion to substantially increase tax on amusement ar-
cades in 2011. It said Hungarian legislation which 
prohibits the operation of slot machines outside ca-
sinos may be contrary to the principle of freedom 
to provide services.

Up until October 9, 2012, slot machines could be 
operated in Hungary either in casinos or in amuse-
ment arcades. Until October 31, 2011, the flat-rate 
tax on the operation of slot machines amounted to 
HUF100,000 (USD361) per playing position per 
month. As from November 1, 2011, that amount 
was increased to HUF500,000. From that date, the 
operation of slot machines in amusement arcades 
was also subject to a proportional tax which, for 
each playing position, amounted to 20 percent of 
the net quarterly revenue from the machine in ex-
cess of HUF900,000.

The operation of slot machines in casinos was sub-
ject to a separate system of taxation, which was not 
changed in the fall of 2011.

Under a law adopted on October 2, 2012, the op-
eration of slot machines was restricted to casinos, 
with effect from October 10, 2012. Since that date, 
such activity can no longer be carried out in amuse-
ment arcades.

Several companies that operated slot machines in 
amusement arcades brought an action before the 
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Hungarian courts, claiming that EU law precludes 
measures which initially drastically increased their 
tax burdens and then, at a later stage, prohibited, 
with almost immediate effect, the operation of the 
machines concerned. Those companies are seeking 
compensation for the damages they claim to have 
suffered as a result of those measures.

The ECJ found that, first of all, national legislation 
which authorizes the operation and playing of cer-
tain games of chance only in casinos constitutes a 
restriction on the freedom to provide services. Like-
wise, a measure that drastically increases the amount 
of taxes levied on the operation of slot machines in 
amusement arcades can also be considered restric-
tive if it is liable to prohibit, impede, or render less 
attractive the exercise of the freedom to provide the 
services of operating slot machines in amusement 
arcades. In that regard, the ECJ observed that that 
would be the case if the national court found that 
the tax increase prevented profitable operation of 
slot machines in amusement arcades, thereby effec-
tively restricting it to casinos.

The ECJ referred a number of other matters to the 
national court for it to decide upon. It said the na-
tional court must decide whether the objectives 
pursued by the contested measures, namely the 
protection of consumers against gambling addic-
tion and the prevention of crime and fraud linked 
to gambling, are, in principle, capable of justifying 
restrictions on gambling. Those restrictions must, 
however, pursue those objectives in a consistent 
and systematic manner, it argued.

The ECJ did note, however, that Hungary seems – 
subject to verification by the referring court – to be 
pursuing a policy of controlled expansion of gam-
bling activities, which included the issuing of new 
casino operating licenses in 2014.

It observed that such a policy can only be regarded 
as pursuing the abovementioned objectives if, first, 
it is capable of remedying in Hungary a real prob-
lem linked to criminal and fraudulent activities 
concerning gambling and addiction to gambling, 
and, secondly, it is not on such a scale as to make it 
impossible to reconcile with the objective of curb-
ing addiction to gambling, which it stated is for the 
national court to determine.

The ECJ also announced that it is for the national 
court to determine whether the measures at issue 
comply with the principles of legal certainty and 
the protection of legitimate expectations and the 
right to property of amusement arcade operators. 
In that context, the ECJ noted that, when the na-
tional legislature revokes licenses that allow their 
holders to exercise an economic activity, it must 
provide a reasonable compensation system or a 
transitional period of sufficient length to enable 
that holder to adapt.

Finally, the ECJ pointed out that, if it is found that 
there is an unjustified restriction of the freedom 
to provide services, the operators of amusement 
arcades could obtain from the Hungarian state 
compensation for the damage suffered as a result 
of the infringement of EU law, provided that that 
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infringement is sufficiently serious and there is a 
direct causal link between that infringement and 
the damage suffered. This latter point was also left 
for the national court to determine.

This judgment was released on June 11, 2015.

http://curia.europa.eu/juris/document/document.
jsf?text=&docid=164955&pageIndex=0&doclang 
=EN&mode=lst&dir=&occ=first&part= 
1&cid=297553

European Court of Justice: Berlington Hungary and 
Others v. Hungary (Case C-98/14)

United Kingdom
The UK cannot apply, with respect to all housing, a 
reduced rate of value-added tax (VAT) to the supply 
and installation of energy-saving materials, since 
that rate is reserved solely for transactions relating 
to social housing, the European Court of Justice 
(ECJ) ruled on June 4.

The UK applies a reduced rate of VAT to "energy-
saving materials" that are installed in housing or 
that are supplied for installation in housing. The 
European Commission had challenged the measure, 
arguing that it contravenes the EU VAT Directive.

According to the Commission, a reduced rate of VAT 
can be applied only to supplies of goods and services 
specified in Annex III to the Directive. That annex re-
fers to the "provision, construction, renovation, and 
alteration of housing, as part of a social policy" and to 

the "renovation and repairing of private dwellings." 
The Commission considered that the supply and in-
stallation of "energy-saving materials" in the housing 
sector do not fall into either of those two categories.

The Commission said – and the ECJ agreed – 
that even if such a supply or installation were to 
be regarded as falling under the second category 
("renovation and repairing of private dwellings"), 
under the actual provisions of the VAT Directive, 
a reduced rate of VAT cannot be applied to that 
category where the materials account for a signifi-
cant part of the value of the service supplied. The 
Commission stated that the energy-saving materi-
als covered by the UK legislation extend to materi-
als that account for a significant part of the value 
of the service supplied.

In its judgment, the ECJ stated that, with regard to 
the first category ("provision, construction, renova-
tion, and alteration of housing, as part of a social 
policy"), Annex III to the VAT Directive permits 
the application of a reduced rate of VAT solely to 
the provision, construction, renovation, and altera-
tion of housing which relate to social housing or to 
services supplied as part of a social policy. It follows 
that the VAT Directive precludes national measures 
that have the effect of applying the reduced rate of 
VAT to the provision, construction, renovation, and 
alteration of any housing, irrespective of the social 
context in which such operations take place.

Further, the ECJ stated that, while it is true, 
as asserted by the UK, that a policy of housing 
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improvement may produce social effects, the exten-
sion of the scope of the reduced rate of VAT to all 
residential property cannot be described as essen-
tially social.

By providing for the application of a reduced 
rate of VAT to supplies of energy-saving materi-
als and installation of such materials, irrespective 
of the housing concerned and with no differen-
tiation among people living in that housing, the 
ECJ concluded that the UK measures cannot be 
regarded as having been adopted for reasons of 

exclusively social interest or even for reasons of 
principally social interest.

This judgment was released on June 4, 2015.

http://curia.europa.eu/juris/document/document.
jsf?text=&docid=164731&pageIndex=0&doclang 
=EN&mode=req&dir=&occ=first&part= 
1&cid=41944

European Court of Justice: Commission v. United 
Kingdom (C-161/14)
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Another week, another foul-up by the EU, or more 
accurately its executive arm, the European Com-
mission, it would appear. I seriously wonder some-
times, when you fly in to Brussels Airport, or ap-
proach the city on the Eurostar from London for 
example, whether one enters a parallel universe, and 
leaves it again upon departure. It's the only way I 
can explain how detached from the real world the 
Commission and its army of (unelected) officials 
seems to have become.

To think, as the Commission does, that the 
CCCTB has a chance of becoming reality more 
or less confirms this, as does its belief that the re-
cently launched Corporate Tax Plan will improve 
the EU's business environment. The fact that the 
Commission made even the OECD wince with 
the publication of its controversial blacklist of 
non-cooperative jurisdictions must be some in-
dication. OECD tax chief Pascal Saint-Amans's 
letter to Global Forum members actually suggests 
that they should defend these mainly offshore ter-
ritories if asked to comment on the EU blacklist 
by the media, because all are compliant or largely 
compliant with international standards. Well done 
Brussels, that's some achievement!

Not only this, but, as Bermuda's Minister of Fi-
nance Bob Richards implied, the EU blacklist – it-
self compiled from the blacklists of a number of 
member states – is a bit like the pot calling the 

kettle black. "At least five of those 11 EU mem-
ber states that have us on their national blacklist 
have not performed their obligations in one way or 
the other," Richards observed recently. Bermuda, 
on the other hand, can exchange information with 
all G20 countries, all OECD countries except for 
one, and all EU countries except for two. Richards 
pointed out that those three countries have not 
signed the international standard on tax matters, 
the Multilateral Convention – unlike Bermuda.

So, after five years of work, the UK's Office of Tax 
Simplification (OTS), launched in 2010 with high 
hopes of hacking back the jungle of tax reliefs, has 
come up with … a spreadsheet! Well, excuse me 
if I don't fall off my chair with excitement. This 
so-called complexity index is supposedly aimed 
at measuring the relative complexity of the UK 
tax system. The OTS goes on to explain that the 
spreadsheet divides the tax system into 107 (107!) 
different areas. Surely this statement alone is all one 
needs to know to conclude that, yes, taxation in the 
United Kingdom is very complex.

The UK Government has actually had a fairly de-
cent track record on taxation since 2010, given 
the size of the budget deficit it inherited from the 
previous administration, especially in comparison 
to some if its European neighbors. It has managed 
modest cuts in personal income tax, while corpo-
rate tax has been slashed by 8 percent. However, its 
record on tax simplification has been pretty dismal.
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Gordon Brown must shoulder much of the blame 
for rising tax complexity in the UK. As Chancel-
lor of the Exchequer for ten years from 1997, his 
propensity to tinker with the tax system, often un-
doing measures which he himself had brought in, 
saw the UK tax legislation guide swell from 5,000 
pages when Brown entered Number 11, to 10,000 
by 2008. But the coalition, which the supposedly 
pro-business, de-regulating low-tax Conservatives 
dominated, didn't fare much better. Indeed, the 
multitude of anti-avoidance provisions included in 
successive budgets and fiscal statements have prob-
ably made the situation worse. I'm not sure we 
needed a spreadsheet to tell us that!

There are numerous annual studies attempting to 
rank nations in terms of how attractive they are to 
do business in, and Australia fares well in several of 
them. For example, the World Bank's most recent 
Doing Business Index, which, as its name suggests, 
ranks economies on the ease of doing business, puts 
Australia in tenth place out of 189 countries. The 
Heritage Foundation/Wall Street Journal Index of 
Economic Freedom, which measures the strength 
of a number of economic and other rights in 178 
nations, places Australia a very creditable fourth. 
However, when it comes to comparing Australia's 
taxes with the rest of the world, the Lucky Coun-
try fares less well. According to PwC's Paying Tax 
Index 2015, Australia languishes in 39th place out 

of 189, with a total tax rate on an average business 
pushing 50 percent.

To be fair to Australia, it isn't much worse than sev-
eral other advanced nations in this respect. In fact, it 
performs considerably better than some – the United 
States for instance is 47th, Germany is 68th, France is 
95th, and Japan is 122nd. Still, a corporate tax rate of 
30 percent is high these days, and must be acting as an 
impediment to investment to a certain extent. Even the 
IMF urged Australia in its recently published review of 
the country's economy to reduce and simplify taxes in 
order to help boost economic growth. And despite nu-
merous root-and-branch reviews of the tax system by 
successive governments, including by the incumbent 
one, little has changed recently to improve matters.

To a large extent, the current Government can't be 
blamed for the slow pace of improvements to the 
tax system. It was bequeathed a legacy of plummet-
ing tax revenues, rising expenditure, and a huge hole 
in the budget by the previous government. The re-
cent cancellation of a modest 2 percent cut in the 
headline corporate tax rate did not win the Abbott 
Government many fans in the business community. 
But at least it has gone ahead with tax cuts for small 
businesses. It isn't much, but hopefully it's the start 
of a longer journey of tax improvements.

The Jester
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